IND 


ACCORD AND SATISFACTION. , 


See Bloss vs. Plymale et al. 393 


EX. 


ACTIONS—( Revival of ) 


An action of trespass quare clausam 


|'fregit, cannot be revived in the name of 


ACKNOWLEDGMENT of DEEDS. | 
1. The act of December 13th, 1792, | 
required deeds to be acknowledged by | 
the parties who sealed and delivered | 
them, or be proved by three witnesses, 
&ec., before the general court, &c., and | 
where it is certified that a deed was 
“signed, sealed and acknowledged,” 
without stating that it was so done by 
the grantors by name, it isa substantial 
compliance with the act. 
Wise vs. Postlewait et al. 452 

2. When a certificate of a deed shows 
that is was properly acknowledged be- 
fore a competent court and ordered to 
be recorded, under the act of December 
13th, 1792, which prescribes the mode 
of acknowledgment “before the general 
court or the court of the district, &c., 
wherein the land or some part thereof 
laid, and be lodged with the clerk of 
such court to be there recorded,” the 
presumption arises that the deed was 
lodged with the clerk to be recorded. 

Idem. 

3. A deed for land in this State, ac- 
knowledged in another State, by part 
of the grantors, in such manner that it 
might be admitted to record in this 
State, but is not recorded, may be giv- 
en in evidence on a trial of ejectment 
as to the parties by whom it had been 
acknowledged. But whether in such 
action after such deed is admitted, to 
sustain the plaintiff's title, it has any 
effect, as an unrecorded deed, against 
the defendant, is a question to be deter- 
mined, if raised, by instructions or oth- 
erwise. Idem. 

4, A certificate on a deed that it was 
‘‘sioned, sealed and delivered in the 
presence of ihe court,” is equivalent 
to an acknowledgment, and is a sub- 
stantial compliance with the act of 
1792. Idem. 


See Deeds and 163 | 


the personal representative of a de- 
ceased plaintiff. 

Tompkins ys. Vintroux, 148 
ACTS OF CONGRESS. 


See Inter. Rev. Stamps and 
See Illegal Contracts and 


445 
57k 


ACTS OF THE LEGISLATURE. 


An act of the legislature held to be 
void because it contains a provision 
with another and different object from 
that contained in the title. 

Cutlip vs. Sheriff, 

See Rebellion and 


ACTUAL OCCUPANTS. 


See Forfeited and Delinquent lands 
and 


ADMINISTRATOR, 


See Settlement of accountsand 480 


ADMIXTURE (of personal property.) 


If hides and leather belonging to a 
party are by him so intermixed in his 
tannery with those of another, that 
they cannot be separated or distin- 
guished from those of such other, they 
become the property of such other to 
the extent of any claim he may have 
for a definite or certain number or 
quantity of hides and leather. 

Brakeley vs. Tuttle 86 


AGENT. 


183 


232 


See Principal and Agent and 
See Duress, per Minas and 


AIDING AND ABETTING., 


See Trespass and 





\ 
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ALLEGATION AND PROOF. | peal lies. And an order of that char- 
| acter made prior to the act of February 
See Declaration No. 2 and 556 | 29, 1868, is not affected thereby. 


a Poaae Pumphrey vs. Brown, 9 
AMENDED ANSWER. 2. The suitors’ test oath applies to 


When pleadings are verified by the appeals. 
oath of the eet, the court will not | am vs. Haselden & Rokr- 7 
ough, f 


easily suffer an weer ooo And be- | 
fore a court of equity should allow an 7 
amended answer to be filed, it should APPELLATE COURT. 
be satisfied that the reasons assigned A 1 ill ‘d 
for it are cogent and satisfactory; that | n appellate court will not consider 
the mistakes to be corrected or facts to |-2" objection to secondary evidence 
be added are made highly probable if. which was ae made below. 

not certain; that they are material to| See Secondary Evidence and 

the merits of the case in controversy;! See Objection and 

that the party has not been guilty of 

gross negligence, and that the mistakes APPEARANCE. 

have been ascertained and the new facts | 

have come to the knowledge of the par-| By appearance to the action in any 
ty since the original answer was filed. | case, for any other purpose than to take 


Matthews vs. Dunbar et al. 138 | advantage of the defective execution 
| or the non execution of process, a de- 


AMENDED DECLARATION. | fendant places himself precisely in a- 
| situation in which he would be if pro- 
Where there has been an issue joined | cess were executed upon him, and he 
on a declaration to which a demurrer | thereby waives all objection to the de- 
is subsequently sustained, and an amen- | fective execution or the non execution 
ded declaration is filed to which no | of process upon him. : 
plea is entered, it is error to impannel | Bank of the Valley vs. Bank of Berke- 
a jury sworn to try the issues joined,; ‘y, 386 
when in fact no issue was joined on the | ARSON. 
amended declaration. | 


B. & O. R. R. vs. Getile, 376 | See Gregg’s case and 
ANCIENT LIGHTS. | ASSIGNMENT. 


Adverse enjoyment of lights for a; A voluntary assignment, made in 
time which must have exceeded thirty | another State, of a debt due from a citi; 
years, does not give sufficient right to | zen and resident of this State, to a res- 
the party enjoying them to enable him | ident of such other State, passes the 
to maintain an aciion for obstructing | debt to the assignee at the time of the 
them. | assignment so as to defeat a subsequent 

Cunningham et al. vs. Dorsey, 293) attaching creditor of the assignor fn 
this State, whose attachment was issued 

ANSWER. | and serued on the debtor of the assign- 

| or after the assignment and before such 


See Equity Pleading 1 and 1 | debtor had noticeofit. But otherwise as 
See Equity Pleading No.10and 438 | to involuntry or coercive assignments. 
See Equity Pleading No. 11 and 480| Bank of the Valley vs. Gettinger, 309 
See Equity Pleading No.12and 542 | ASSIGNEE. 
See Equity Pleading No. 14 and 660 
An assignee need not be made a par- 
APPEALS. ty under certain circumstances. 
See Parties No. 4, and 672 
1. An order setting aside a judg- 
ment in the circuit court, at the same ASSUMPSIT. 
term at which it was rendered, is an 
interlocutory order from which noap-| 1. The act of February 27th, 1866, 
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in relation to the statute of limitations, 


extending the time within which suits | 


of trespass and trespass on the case may 
be brought in certain counties, does 
not apply to an action of trespass on 
the case in assumpsit, nor to actions 
ex contractu, but only to actions of tres- 
pass and trespass on the case. 
Gore vs. McLaughlin, 489 
2. If a declaration contains but one 
count, the insimul computassent count, 
claiming a certain sum, without a bill 
of particulars, the plaintiff cannot in- 
troduce evidence to prove an account 
stated for a different sum. 
Mann, ex’r, vs Perry, adm’r, 580 
ATTACHMENT. 


1. The only authority for the foreign 
attachment in equity is given in the 
11th section of chapter 151, Code 1860. 
But, unless the plaintiff’s claim be an 
equitable claim, the only remedy by 
attachment in equity authorized by this 
section is a suit and proceeding against 
a non resident debtor. 

Sims et al. vs. Bank of Charleston, 415 

2. An attachment in equity cannot 
be sustained under the 2d section of 
chapter 151, Code 1860, against an ab- 
sconding debtor, where it appears that 
the claim was purely a legal one and 
ought to have been enforced in a court 
of law. Idem. 


3. An endorsement of the object of 
the suit on a summons in equity, foun- 
ded on an affidavit as to the non resi- 
dence of some of the parties who are to 
be summoned as garnishees, which said 
endorsement is not directed to the sher- 
iff, or any one else, and which does not 
require the sheriff to attach the estate 
of the defendant or to perform any 
other act in the premises, and which 
does not run in the name of the State 
as required by the constitution, has 
none of the essentials of a valid attach- 
ment. Idem. 

4. Affidavits are stated which are 
held to be insufficient. Idem. 


ATTORNEYS’ TEST OATH. 
See Perjury and 689 
ATTORNEYS AT LAW. 


1. The payment of a judgment or 


decree to the attorney of record who | 


obtained it, before his authority is re- 
voked, and due notice of such revoca- 


| pervisors, 
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tion given to the defendant, is valid 

and binding on the plaintiff, so far, at 

least, as the defendant is concerned. 
Yoakum vs. Tilden et al. 167 


2. On a motion to quash a writ of 


fieri facias on the ground that it had 
_ been previously paid to the attorney 


of record of the plaintiff, it devolves 
on the plaintiff to show the revocation 
of the authority of the attorney to re- 
ceive the money, before it was paid to 
him, and thatthe defendant had notice 
of such revocation, before the defendant 
can be compelled to pay it over again. 
Idem. 

3. A party need not have any coun- 

sel in court if he can be present to give 


his case personal attention. 


Snyder vs. Livesay, 413 

4, If asuit is brought by an attorney 

not qualified to practice, it is no good 

cause to dismiss it; but the attorney 

should himself suffer the punishment 
imposed by law. Idem. 


BALTO. & OHIO R. R. Co. 


1. The 7th section of the act of the 
general assembly of Virginia, passed 
March 6th, 1847, held to mean that tax- 
es may be assessed whenever the net in- 
come of the entire road of the B. & O. 
R. R. Co. shall exceed six per centum 
per annum on the capital invested, and 
not when the net income on that por- 
tion of the road being within the State 
of Virginia, and West Virginia since 
its creation, exceeds that amount on the 
capital invested in said States of Vir- 
ginia and West Virginia. Also that 
the net income for the year 1863-64 
did exceed six per centum on the cap- 
ital invested. 

B.& O. R. R. Co. vs. Supervisors, 319 

2. The question as to when the pro- 
perty of the B. & O. R. R. Co. became 
taxable under the proviso of the said 
7th section, is a question of fact, to be 
determined, if disputed, by a resort to 
the judicial tribunals of the State. No 
act or resolution of the legislature is 
required by the terms of the proviso, 
nor would be conclusive of the fact and 
binding on the company. Idem. 

3. A case confirming the principles 
of taxation in B.& O. R. R. Co. vs. Su- 
372 


BANK NOTES. 


See Larceny and 
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BELLIGERENT RIGHTS. 


INDEX. 


| retires, and the bill may be then pre- 

| pared and signed afterwards; but when 

574 | exception is taken and the progress of 
| the trial stopped for the purpose, and 

| the bill is then prepared and signed, 

| the parties may well rely on the case 
The people of the county of Berke-| thus made by the record and shape 
ley maintained a loyal adhesion to the | their course accordingly. In such case 
constitution and Union at the date of ‘it would not be error in the court af- 
the proclamation of August 16th, 1861, | ter the verdict had been rendered, to 
and were, therefore, excepted from the | refuse to amend the bill of exceptions, 


See Trespass and 


BERKELEY COUNTY. 


operation thereof as against parties in 
insurrection and rebellion, and were 
inhibited from commercial intercourse | 
with parties engaged therein as public 
enémies of the United States. 
Winternitz vs. Hyland, 461 


BILL IN CHANCERY. 
See Equity Pleadings. 
BILL OF DISCOVERY. 


1. If it be necessary to enable a de- 
fendant in a suit at law to get at the 
justice of his case, to file a bill of dis- 
covery, such bill must be filed while | 
the case at law is pending, or some very | 
good reason should be assigned, in a | 
subsequent bill of discovery asking the | 
judgment at law in the case to be en- | 
joined, why the bill was not filed pen-| 
ding the suit at law. 

Zoli & Dunsmore vs. Campbell et al. 226 | 

2. Where there is nothing charged | 
in a bill of discovery, which also asks 
an injunction to a judgment at law, to | 
entitle the complainant to an injunc- | 
tion, there is no error in dissolving the | 
injunction without the answer of the | 
party from whom the discovery is | 
sought. Idem. 


BILLS OF EXCEPTION. 





1. Where the evidence of the wit- 
nesses examined on the trial, instead 
of the facts appearing to the court to 
have been proven by each, is stated in 
the bill of exceptions, this court can- 
not reverse a judgment of the court be- 
low, unless by rejecting all the parol 
evidence for the exceptor, and giving | 
full force and credit to that of the ad- 
verse party, the decision of the court 
below still appears to be wrong. 

Sanaker vs. Cushwa adm’r, 29 

2. Though it is not necessary to stop 
the progress of a trial to prepare a bill 
of exceptions, yet at least the point 
made should be saved before the jury 





notwithstanding in general where the 
exception has been taken before the 
jury retired but the bill not drawn up 
and signed till after the verdict, the 
court may correct the bill to conform 
to the truth. 
Robinson et al, vs. Pitzer, 336 
3. Where a bill of exceptions certi- 
fies the evidence given and not the facts 
proved, and where it does not appear 
that the evidence certified was all the 
evidence before the jury on which they 
found their verdict, it does not affirm- 
atively appear that the verdict is con- 
trary to evidence ner that the court 
below committed any error in refusing 
to grant a new trial, on the ground that 
the verdict was against evidence. 
Bank of Valley vs. Bank of Berkeley, 
386 
4. No material fact can be supposed 
to have been omitted from a bill of ex- 
ceptions where it is certified that, ‘the 
foregoing is all the evidence material 
in-the cause,” and such certificate is 
sufficient. 
Bloss vs. Plymale et al., 393 


&. If a bill of exceptions is taken to 
instructions to the jury, and the facts 
of the case are not set forth therein, 


| this court will not decide upon the cor- 


rectness of the instructions, as the pre- 
sumption is that the court below deci- 
ded correctly where the contrary does 
not appear. 


Wise vs. Postlewait et al., 452 


BILL OF PARTICULARS, 


See Assumpsit No. 2 and 580 


BILL OF REVIEW. 


1. Where a bill of review is asked 
to be filed, the court cannot look into 
the evidence in order to see if the de- 
cree sought te be reviewed is errone- 
ous; that is the proper office of the 
court upon an appeal. The errors of 
law must be apparent upon the face of 





INDEX. 


the decree, to authorize a bill of re- 
view. 
Thompson et al. vs. Edwards et al. 659 
2. A decree was had requiring trus- 
tees to retain 1000 dollars, and pay it 
into court, subject to its future order, 
to reimburse vendees for certain tim- 
ber privileges, the value of which was 


arrived at by indirect estimate, which | 


the vendor had permitted his vendor 
to retain, and also referring the cause 
to a commissioner to ascertain the rea- 


sonable value of such privileges; and | 
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| ged trespass was committed on the up- 
| per side of a straight line from the 


|given point to the extreme or upper 


| end of the “back line.” 
| III. That if the quantity called for 
| be not embraced by the straight Ifne, 
the party can only obtain relief in a 
court of equity on a proper case made. 

Tompkins vs. Vintrouz, 148 


CAPIAS AD SATISFACIENDUM. 


See Interrogatories before a Commis- 
sioner and 


the cause was subsequently dismissed | 


without the 1000 dollars being paid as | 


required, or without any report by a 
commissioner. ILELD: 


That there was such apparent error 


on the face of the decree disinissing 


the bill, that it was error to refuse to | 


allow a bill of review to be filed. 
Idem. 


BONDS. 
See Sealed Instruments and 
BREACH OF BOND. 


See Interrogatories before a Com- 
missioner and 614 
CALHOUN COUNTY. 


Where the county seat of Calhoun 
county is located. 
Cutlip vs. Sheriff, 588 
CALLS (of a Deed.) 


1, A call in a deed of partition is 
“thence to the back line of the survey 
such course as will throw 500 acres of 
said 1,000 acre tract below said divi- 
sion line.’ The “back line” is 508 
poles long and a straight line from the 


point given to the extreme or upper | 


CERTIFICATES ON A DEED. 
| See Acknowledgment of Deedsand 452 


CHALLENGING VOTES. 


The act of the legislature passed Feb- 
ruary 25th, 1865, in relation to chal- 
lenging voters and requiring them to 
| take the oath therein prescribed, is not 
| unconstitutional. 


Randolph vs. Good et al., 551 


CHARTER. 


BS -s ; 

| See Incorporated Companies and 
| 

} 

| 


319 
CHURCH PROPERTY. 


| 1. The action of a circuit court in 
| appointing trustees of church property 
| is the subject of appeal, and the ques- 
tion of the regularity or validity of 
| their appointment cannot be question- 
| ed collaterally in an action of ejectment 
| by newly appointed trustees to recover 
| possession from trustees removed. 
Kreglo et al. vs. Fulk et al., 74 
2 A case in which the law declared 
jin Venable et al. vs. Coffinan et al., 2 W. 
| Va. R., 102, 310, is approved and con- 
firmed. Idem. 


COLLATERALS. 


end of the “back line” will not inelnde | 


the amount of+500 acres on the lower | 


side of the division line. HeEtn: 

I. That as natural objects and fixed 
lines control magnetic calls and dis- 
tances, it would seem that the call for 
the “back line” should control the 
quantity. 

II. That in a court of law the party 
is bound by the terms of his deed, and 
the line from the given point to the 
“back line” must be a straight one, and 
in an action of trespass the plaintiff, 
who claims on the lower side of the di- 
vision line, cannot recover if the alle- 


VoL. IIL. 


1. Where A. obtains money and 
| makes a note therefor, and for further 
security places his own note, endorsed 
by other parties, and the note of a third 
party, in the hands of the creditor as 
collaterals, the note of A. is no bar to 
| the recovery upon the collaterals. No- 
| thing short of its satisfaction would 
| prevent a recovery by the creditor. 
| Nor would any payments made by A., 
| if not specially applied by him, be 
| properly applicable to the collaterals 
in preference to his own note. 


Lazier vs. Nevin, 622 
46 





722 

COMMERCIAL INTERCOURSE. 
See Berkeley county and 

COMMON CARRIERS. 


461 


Common carriers may restrict their | 


common law liabilities by special con- 
t. 
B. & O. R. R. Co. vs. Skeels, 
COMMON LAW. 


1. Thecommon law of England, so far | 
as it is not repugnant to the principles 


of the bill of rights and constitution of | 


the State of Virginia, was in force in 


that State when the constitution of this | 


State took effect, and is, therefore, the 
law of the State unless repealed or 


modified by the general assembly of 


Virginia or the legislature of this 
Btate. 
Cunningham et al. vs. Dorsey, 
2. Common carriers may restrict 
their common law liabilities, &c. 
See Common Carriers and 


999 


ada 


CO-DEFENDANTS. 


A proper case for a decree between | 
215 | 


co-defendants. 


CONFEDERATE GOVERNMENT | 


(so-called. ) 
See Trespass and 


CONFEDERATE MONEY, 
(so-called. ) 


1. Noallowance can be made for the 
market value of Confederate money 


which it was not lawful to pass as cur- | 
rency, but if a party who has been co- | 


erced into receiving it dispose of it for 
value, his claim to recover the amount | 
of a debt paid under such circumstan- 
ces should be abated to the amount of 
such value received. Ia the absence | 
of proof as to that value, no presump- 
tion can arise that it was of any value. 

Mann vs. Me Vey, 


2. A case similar to Mann vs. Lewis 


556 | 


232 | 


INDEX, 


and therefore illegal and.void, to which 
the plaintiff replied that the defendant 
was estopped by the bond from alleging 
any other consideration than that men- 
tioned in it, and on demurrer to this 
replication the court below held the 
law to be for the plaintiff. Hep. 
That a court ought not to lend itself 
to enforce a contract made in violation 
of law, nor allowa guilty party to eflec- 
|tuate his ends by pleading an estop- 
| pel to the truth of the case, when the 
| policy of the law forbids the trans- 
action. Calfee, adm’r, vs. Burgess, 274 


CONFESSIONS. 


| 





The confessions of the accused, made 
under inducements, to officers in whose 
enstody he was at the time, or others 
having authority over him, are not to 
be excluded on the trial when the con- 

| fession is accompanied with the surren- 
der and restoration of the stolen pro- 
perty. 


Fredrick vs. The State, 695 


556 | 


CONSENT. 


See effect of consenting to revival of 
actions of trespass quare clausam fregit, 
against personal representative, 148 

QuzRE: Whether when the record 
| shows that a demurrer is overruled by 
| consent, the party demurring is pre- 
| cluded from taking any advantage of 
| defects in the declaration? 

Trimble vs. Shaffer et al., 614 


CONSIDERATION. 

A bond given for the price of slaves, 
| prior to 1861, has a valid consideration, 
and cannot be avoided for want of con- 
sideration by reason of the emancipa- 
tion of slaves by the United States 
| government or the State government. 
| Matthews et al. vs. Dunbar, 138 


See Confederate Money and 274 


| CONSTITUTION OF WEST VA 
An act of the legislature held to be 
| void because repugnant to the 36th 


et al., infra, in regard to what consti- | section of Article IV of the constitu- 


tutes duress per minas, in Greenbrier | 
county, in 1863, by reason of the rebel- 
lion. Idem. 
3. The consideration of a bond was 
stated to be ‘‘money loaned,” to which 
the defense set up was that the consid- 
eration was Confederate treasury notes 


tion of West Virginia. 
Cuthip vs. Sheriff, 


CONSTRUCTION. 


588 


Rule of construction, see Wills 
and 





174 








INDEX, 


CONTINUANCE. 


1. An affidavit for a continuance of 
a cause in chancery on the ground of 
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2. A contract that is held to be usu- 
rious. 

See Brakeley vs. Tuttle, 86 
3. A contract for real estate payable 


newly discovered evidence, is not suf- | in so-called confederate paper, though 
ficient if it does not show that the ev- | executed, is good as between the par- 
idence could have been discovered | ties, but void as to all other persons; 


sooner by the.use of due diligence; nor | 


and a court of equity will not lend its 


where it does not disclose the nature | aid to either party to such contract. 


of the evidence so that it may be seen | 
whether it is material or not. 
Rosset vs. Greer et al. 1 | 
2. The M.& F. B. brought an action 
of assumpsit on a bill of exchange 
against M. & G., as partners. M. de-| 
murred to the declaration, pleaded | 
non assumpsit and the statute of limi- 
tations, and issue was joined thereon. 
An amended declaration was subse- 
quently filed, alleging the bill to be 
lost, to which M. also pleaded non as- 
sumpsit. M. filed an affidavit at the 
same term when the amended declar- 
ation was filed, denying the partner- 
ship. The M. & F. B. then moved a 
continuance. M. thereupon withdrew 
his affidavit denying the partnership. | 
The court refused a continuance, and | 
the plaintiff being unable to proceed 
with the proof under the amended 
declaration, was non suited, which the | 
court at a subsequent term refused to | 
set aside. 
I. That the court erred in refusing | 
a continuance, and also in not setting | 
aside the non suit. 


HELD: | 


II. The plaintiff wasentitled toa rule | 


to reply to the defendants’ plea to the | 
amended declaration. | 
M.& F. Bank vs. Matthews, 26 

3. It is held that a party is entitled 
to a continuance where he has used due 
diligence to be prepared for a trial, and 
one of his counsel is absent by reason 
of a change in the time of holding the 
circuit courts in an adjoining circuit, 
having been previously engaged in the | 


last mentioned court and in attendance | 


at the same; and where his other coun- | 


sel, although present during the term, | 


was absent when the cause was heard. 
Rosset vs. Gardner & Richardson, 531 


CONTRACTS. 


1. To enable a court to enforce a spe- 
cific contract for the sale of real estate 
the contract must be established by 
competent proof, to be clear, definite 
and unequivocal in all its terms. And 
the contract proved must be that char- 
ged in the bill. 

Patrick & Lovell vs. Horton, 


. 


23 





Weeden vs. Bright et al., 548 

4, Where a contract is made forthe 
sale of real estate payable in so-called 
confederate paper, and partly executed, 
and the vendor dies, such contract will 
nat be allowed to interfere with the 
rights or claims of third parties, cred- 


|itors of the deceased vendor; but they 
|ean assert their claims against the 


whole subject matter of the contract. 
Idem. 


CONVEYANCES. 
See General Warranty and 660 


CORPORATIONS. 


Liability of agents of corporations 
for notes signed by them, &c., See 


Principal and Agent and 285 

See same principle, 495 
COUNTS. 

See Slander and 158 


DAMAGES. 


1. Where there is a verdict and 
judgment for the whole contract price 
of an article, while the action is only 
for not receiving it, the damage in such 
case, is only the difference between the 
value of the article delivered or ten- 
dered, at the place, and the contract 
price, and if the article then and there 
was worth the price stipulated, or near- 
ly so, the plaintiff could not have sus- 
tained damage to the whole amount of 
the contract price; for until the article 
is accepted by the other party it re- 
mains the property of the vendor. 

Weltners vs. Riggs, 446 
equity will lie for the 
a demand sounding in 
See Equity Pleadings 

71 


2. A bill in 
enforcement of 
damages, &e. 


and 
DECLARATION. 
1. A declaration in an action brought 


under chapter 98, acts 1563, must aver 
that the decedent had a widow ornext 
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of kin, who must be accurately set forth 
and designated by name; and that the 


damages claimed were for the aid of 


and sustained by such widow or next 
of kin. 
B.& O. R. R. Co. vs. Getile, 376 


2. Where a party declares upon a 


apecial contract, and the contract pro- | 


ved is essentially variant from the one 


declared on, he cannot recover, upon | 
the well settled principle that the al- | 


legations and proof must correspond. 
B. & O. R. BR. vs. Skeels, 


DECLARATIONS (of Testator.) 


}. The declarations of the testator 
are admissible for the purpose of show- 
ing the state and the condition and 
operations of the mind of the testator 


at the time he made the will, and for | 
no other purpose; and to lay the foun- | 


dation of other and more direct testi- 


mony showing that improper influences | 


were exerted on him. 
Thompson et al. vs. Updegraff et al. 629 


556 | 
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what they were worth in their estima- 


| the jury to be considered by them for 
Idem. 


tion. 


| 
| 
| 1. A decree held erroneous because 
it did not say against whom the recov- 
ery of the complainant was had. 
Snider vs. Brown et al., 143 


A decree rendered in November, 
| 1861, by the pretended court of appeals 
of Virginia, at Richmond, acting un- 
der the authority of the citizens of Vir- 
ginia in insurrection and open war 
| with the United States and the resto- 
red government of Virginia, is not ob- 
ligatory upon parties to a cause pend- 
| ing in said court on the 17th of April, 
1861. Snider et al. vs. Snider et al. 200 
3. Errors must be apparent upon 
| the face of the deeree sought to be re- 
| viewed, to authorize a bill of review, 


See Bill of Review and 659 
DEEDS. 


DECREE. 


9 


2. The plaintiffs, who were the pre- |. 


pounders of the will, proved that the | 


testator had executed ‘a codicil on the 


26th day of January, 1864, which was | 


in evidence before the jury, in which 
he stated that he had theretofore made 


a will and a codicil thereto relating to | 


a bequest to a negro servant of certain 


atock, and revoked the bequest, and | 
gave the stock to another; and for the | 


The certificate of justices to the ac- 
knowledgment of a deed which omits 
to state that the wife of the grantor 
had the deed fully explained to her, or 
had willingly executed the same and 
wished not to retract it, is defective 
and inoperative as to the wife. 


purpose of explaining in this codicil | 


the reference made therein to the be- | 


quest to the negro servant, the plain- 
tiffs were permitted to prove by a wit- 
ness, that after the date of the will in 


controversy, the testator in the pres- | 


ence of the witness destroyed, by burn- | 


ing, a previous will, and another paper 
not described by the witness. The 
plaintiff then asked the witness to state 


Bartlett et al. vs. Fleming et al. 163 
| See Innocent Purchasers and 538 
DEED OF TRUST. 
| See Judgment Creditors and 423 
| DEFECTIVE RETURN. 
See Plea in Abatement and 582 


DEFECTIVE TITLE. 


what the testator then said in refer- | 


ence to the nature of the papers de- | 
stroyed, which being objected to, the | 


objection was sustained. Hexp: 


That the plaintifis having proved | 
the destruction of the previous will and | 


1. Defect of title is not sufficient 
grounds for an injunction to the pay- 
|ment of purchase money, when the 
vendee has entered and held a suffi- 
cient time to bar a recovery, by reason 


eodicil referred to in the codicil of| of the statute of limitations. 


January 25th. 1864, as it was compe- | 
tent for them to do, and having with- | 


Amick vs. Bowyer, 7 
2. In any inquiry had by a Virginia 









out objection, proved the destruction ; court respecting alleged defects of title 
of another paper, they had proved an|to lands in Virginia, the question 
act of the testator pertinent to the in- | should not be exclusively as to what 
quiry before the jury, and were entitled | defects existed in the vendor's title at 
to give in evidence the declarations of | the time of sale, but rather what defects 
the testator made at the time of the | exist therein at the tinte of such inves- 
act.as a part of the res geste, to go to | tigation, which would defeat the pos- 
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session and enjoyment of the land by 
the vendee. 

Pied. C. & I. Co. vs. Greenetal., 55 
3. Where a vendee of real estate has | 
had and held possession thereof under | 
title from his vendor, until defect of | 
title has been cured by lapse of time | 
or the statute of limitations, he is not | 
allowed to set up such pretended defect, | 
however defective the title may have | 
been at the time of the purchase. | 
Idem. | 


DEMURRER. | 
See Equity Pleading No. 4,and 1) 
Idem. No. 5, and 6, 
1. Where a contract is not usurious 
on its face, the question of usury, 
(which it is held to be a question of 
fact whether it be intended or not), | 
cannot be raised on demurrer to the 
bill setting out such contract. 
See Usury and 86 | 
2. A demurrer will not lie to the | 
equity jurisdiction where a bill alleges 
that the defendant, who has possession 
of personal property claimed by the | 
complainant under a contract with the 
defendant, is insolvent and is fraudu- | 
lently converting the property to his 
own use, and asks to enjoin the defen- 
dant, and for an account. 


Brakeley vs. Tuttle, 
See General Relief and 


86 | 


53 
DELINQUENT LANDS. 

See Husband and Wife, No.3, and 522 | 

DEPOSITIONS. 


1. When the trial of a cause is pro- | 
gressing, a party to it cannot be requi- | 
red to take a deposition to be used in 
the cause, during a temporary adjourn- | 
ment of the court, at a point so distant | 
from the court house that he cannot | 
attend the taking of the deposition, 
and then get to the court house by the 
time the case is to be proceeded with. 

Wise vs. Postlewait et al., 452 


2. It is competent for one party, on 
the trial of a cause, to read in his own 
behalf a deposition regularly taken 
and filed by the other. And although 
a deposition in such case may be cer- 
tified jointly with the depositions of 
other witnesses, it may be detached 
and read separately. 





Echols vs. Stawntons, 574 
46a - 


DESCRIPTION. 
See Calls of a Deed and 
DEVISE. 
See Wills and 
DOCKET. 
1. It is the duty of a clerk to docket 
a suggestion returnable to term, and 
his failure to do so should not preju- 
dice either party. 
See Suggestion and 20 
2. The clerk of the circuit court is 


| required to make out a docket of the 
| causes ready for trial or hearing before 
| the commencement of each term, and 


no case not matured and ready for trial 
before the commencement of a term 


| can be placed on the docket for trial 
| or hearing. 


Higginbotham vs. Ha- 
selden & Rohrbough, 266 
3. Where the time allowed for the 
defendant, proceeded against as a non- 
resident, did not expire until the day 
on which a term of court began, it was 
error to place the cause on the docket 
for trial. Idem. 


DOWER. 


As the title to dower is consummated 


| by the husband’s death, when the wife 


is endowed she is in from the death of 


| her husband, and like any other tenant 
| of the freehold, she takes upon recov- 


ery whatever is then annexed to the 


| freehold, whether it be so by folly, 
| mistake or otherwise. 


Engle vs. Engle, ex’or, 247 


DURESS, per minas. 


1. In the year 1864, in the county of 
Greenbrier, whose citizens had been 
declared to be in insurrection and re- 
bellion by the proclamation of the 
President of the United States, and 
where the authority, both civil and 
military of the so-called Confederate 
States government was in domination, 
payment of a bond in the treasury 
notes of the so-called Confederate 
government, where the creditor was 
urged by the debtor (who had not de- 
manded the debt and who was a loyal 
man) to take said treasury notes, but 
who refused to do so, and was then 
told that he was “obliged to take them 
under the laws of the Confederate gov- 





therefore void. 
Mann vs. Lewis et al., 215 | 
. If the representation of a party 
was Pod that the confederate eed | 
notes were a legal tender, and the cre 


itor was, under circumstances which | 
influenced his action and coerced his | 


consent, thereby induced to receive 
them in payment of a debt, it was a 
fraud; if such representation was not | 
true ‘and was used, 
cumstances, to coerce the unwillingand 
reluctant assent of the creditor to sur- 
render his rights against his recog- 
nized interests, it was duress per minas. 

Mann vs. MeVey, 252 


3. The party acting as agent for an- | 
other in the payment of confederate 


treasury notes, under circumstances 
which amount to duress per minas, is | 
responsible for the consequences of his | 
own unlawfal acts. Idem. 


tJ ECTMENT. 
See Verdict in Ejectment and 


1. Where there are a number of de- 
fendants to an action of ejectment, and 


a trial and verdict is had as to part of | 


them and the case is revived against 
the heirs of others, and a further trial 


is had as to them, no objection being | 
made in the court below, it is too late | 
to raise the question of there being er- | 


ror in the separate trials when the case 
is in this court. 
Kenna’s heirs vs. Quarrier’s heirs. 


EMANCIPATION (of slaves.) 


A bond given for the price of slaves 
prior to 1861, has a valid considera- | 
tion, and cannot be avoided for want | 
of consideration by reason of the eman- 
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cipation measures of the United States | 


or of this State. 


Matthews vs. Dunbar etal., 138 
EQUITY. (attachment in) | 
See Attachment and 415 | 


Province of a court of Equity, &c. | 
Bee Taxes and 542 | 


EQUITY PLEADING. 


1. An injunction may be dissolved 
upon the filing of answers denying the 
equity of the bill, responsive to the al- 
apenas therein contained. 
Rosset ve. Greer et al., 


1 
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ernment,” was a payment made and | 
received under duress per minas, and | dants was found in the papers of the 


under like cir- | 


37 | 


2} 






2. An answer of one of the defen- 


to he and although it did not appear 
to have been regularly filed, yet the 
| final decree mentions it as one of the 
papers on which the cause was heard, 
which is held to be sufficient. 

Idem. 

3. Although an answer be filed, a 
| demurrer may be entered at any time 
before final decree under the same re- 
| strictions that an answer may be filed. 

Idem. 

4. When a bill is dismissed on the 
“answer and demurrer,” it does not 
| matter that the demurrer was not well 
taken if the bill was properly disinissed 
on the matter contained in the answer. 

Idem. 

. Ifa complainant in a bill of in- 
junction that is at rules, appears in 
| term by counsel and contests a demur- 
rer, he thereby waives the right of no- 
tice, if any was necessary. 

Hyre vs. Hoover & Jones, 11 

6. Where a bill of injunction is im- 
providently awarded because there is 
no ground of equitable relief charged 
in the bill, it may be dissolved on mo- 
| tion without answer, and it is not error 
to dissolve it on a demurrer. Idem. 
| 7. If a court of equity dissolve an 
injunction granted to restrain a trus- 
tee from selling property, it cannot re- 
tain the cause for the purpose of order- 
ing a sale under its own supervision. 

Idem. 
8. A bill in equity will lie for the 
| enforcement of a demand sounding in 
| damages for the breach of contract by 
| the testator, to be satisfied out of his 
| real estate in the hands of his heir or 
devisee, in default of the personalty to 
discharge thesame. Code 1860, chap. 
131, sec. 6. 

Fowler et al. vs. Kelley's heirs, 


~— 


| See Injunction No. 5, 
| 9. See a proper case for a decree be- 
| tween co-defendants, 

See Supplemenial Bill and 


10. Where there is no replication to 
| an answer it must be taken as true, if 
| no testimony is taken by the defendant, 

so far at least as it is not contradicted 

by other matters in the cause introdu- 

ced or relied on by the defendant. 
Coal Riv. Nav. Co. vs. Webb, 438 

11. If there is no replication to an 
answer in chancery, everything stated 
in it is admitted to be true. But if the 
party answering proceeds to take de 
positions to sustain his allegations 
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and statements, he waives this adyan- 
tage. Martin vs. Rellehan, 480 
See Husband and Wife No. 3, and 522 


12. It is a valid objection to an or- 
der dissolving an injunction, that no 
notice of the motion to dissolve was 
given, when the motion was made in 
court, if there was no equity in the 
bill. Nor is there error in dissolving, 
under like circumstances, without an 
answer. 

Wh. Sul. Sp.Co.vs. Robinson, 542 

13. A bill was filed enjoining the 
sale of property under a trust made to 
secure purchase money on real estate, | 
on the ground of defective title; a sup- 
plemental bill was filed setting up an 
alleged outstanding title, other than 
that mentioned in the original bill, and 
a further second supplemental bill al- | 
leged that the defendant was seeking 
to. collect, and had brought suit for) 
that purpose, the purchase. money ina 
foreign court, and had attached the| 
property of one of the complainants 
in that court, and asked him to be en- | 
joined from so proceeding. No answers | 
were filed to the supplemental bills. | 
The court below dissolved the injunc- | 
tions though the order doing so does | 
not plainly show what injunction the 
motion was made to dissolve. HELD: | 

I. It does not matter that no answer 
was made to the first supplemental bill, 
as a reference to the matter set up in 
it by a copy of a bill filed against the 
defendant claiming a part of the land, | 
shows that the claim is wholly unfoun- | 
ded. 
Thompson et al. vs. Edwards et al., 659 | 

II. That the court having dissolved | 
both the injunctions, it is fair to pre- 
sume that the motion was to dissolve | 
both. Idem. | 

IIf. The dissolution of the injunc- | 
tion on the original bill carried with it | 
the dissolution of the injunction in the | 
recond supplemental bill. Tdem. 

14. If acharge in a bill is denied in 
the answer, and no evidence sustains | 
the bill, the matter alleged in denial | 
a prevail. Idem. 

15. L. files a bill in chancery on a| 
written contract with H., and alleges | 
that H. had not paid him the whole | 
amount of 1000 dollars specified in the 
contract, but admits that 566 dollars 
of the same were paid. H. files his 
answer, and alleges that the whole 
1000 dollars were paid, but only shows 
the payment of other sums than those 
admitted in the. bill, reducing the 








| to do equity. 
| Bank et al., 
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amount of the 1000 dollars remaining 
unpaid to 104 dollars, which he fails 
to show were paid. HEtp: 

That the allegation in the answer, 
that the whole amount was paid, is not 
conclusive of the payment of the same, 
where it appears by the vouchers filed 
with the answer that the whole amount 
was not paid. And where a cause is 
heard upon such bill and answer only, 
it is error in the court below to dismiss 
the bill, without providing for the pay- 
ment of the 104 dollars for which there 


| were no vouchers, 


Lowe vs. Heck et al., 680 

16. L., by written contract, sells to 
H. his mill property, for Iowa lands. 
H. agrees to deliver to L. the patents 
for the Iowa lands, some of which the 
contract states had issued, and the oth- 
ers were to issue. HELD: 

That H., on a bill filed by L. to en- 
force the contract, ought to be required 
to show that patents had issued for the 
lands, and to be required to deliver 
them to L.; thateven an averment by 
H. in his answer, that the patents had 
been issued, would not be sufficient 
without proof of the issuing of the 
same. Idem. 

17. Where a bill charges a certain 
debt due from the defendant and that 


| it is entitled to certain credits, and the 


defendant’s answer does not aver any 
other credits than those admitted in 
the bill, to which answer there is gen- 
eral replication and issue is made up 
thereon, the defendant cannot avail 
himself of other credits claimed to be 
proved in the cause, under the issue 
| thus made. Purdy vs. Rutter, 262 


EQUITABLE RELIEF. 


A cause in which it is held that the 
|complainant was not entitled to the 
relief sought, not being himself willing 
Thompson vs. M. & M. 

651 


ESCROW. 


Where a contract in writing, for land, 
is delivered to a third party as an es- 
crow, not to be delivered by the holder 
as.a contract but upon the order of the 
vendor, and it is fraudulently obtained 
from the holder by the vendee upon 
false pretences and withheld when de- 
manded, he cannot make it available 
for the purposes of a specific execu- 
tion. Booth et al. vs. Hartley, 478 
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ESTOPPEL. 
1. Estoppel not allowed to be plea- 


ded when the policy of the law forbids 
the transaction. See Confederate Mo- 








INDEX. 


the party offering such record, without 
accounting for the original. Idem. 
4. A deed bearing the following en- 
dorsement is properly admitted to re- 
cord: “ Recorder’s Office, Martinsburg, 











ney and 274 


West Virginia, February 17th, 1869. 
2. See a case where a party is estop- 


This deed of bargain and sale from 
0 by reason of the recitals of a| Enoch G. Hedges to John W. Hedges 
eed. was acknowledged in the Recorder’s 
Coal Riv. Nav. Co. et al. vs. Webb, 438 | office by the party grantor, and admit- 
3. H. executed a bond for the pay- | ted torecord. Teste, 8. Garrard, R. B. 
ment of a sum of money to H., as ex- | Co. per J. R. Hite, Dept. R. B. Co. 
ecutor. On suit being brought H.| _5-. It is not error to admit evidence 
pleaded that the plaintiff was not, at| of the intention of the parties to a 
the date of the bond, the executor, &c., | deed, that the purchaser should have 
to which replication was made that H., | the growing crop, that evidence being 


































was estopped by his bond from deny- 
ing what was admitted therein, and the 
court below cn demurrer to this repli- 
cation held it well taken. HE tp: 

I. That there is no exception to the 
rule that the fair and voluntary exe- 
cution of a sealed instrument is con- 
clusive against all who seal it, of eve- 
rything admitted in it. 

Hoke, ex’or, vs. Hoke, 561 

II. That the replication should not 
have been held bad on demurrer. Tlie 
plea itself being bad, judgment should 
have been to sustain the demurrer and 
hold the plea bad. Idem. 


EVIDENCE. 


1. Where a suit has been brought 
on a written contract, oral evidence 
may be introduced to prove a new and 
distinct agreement upon a new consid- 
eration, whether it be a substitute for 
the old contract or in addition to and 
beyond it. Shepherd vs. Wysong 46 

2. The statements of a vendor made 
after a sale and conveyance of realty 
and personalty, and during the con- 
tinuance in possession of the vendor 
as agent and manager of the vendee, 
are not evidence in chief either to dis- 

rove the purchaser’s title or to estab- 
ish fraud in the sale, when the other 
evidence in the cause failed to involve 
the transaction between the parties in 
such doubt or uncertainty or raise a 
reasonable apprehension of collusion, 
as would warrant a resort to the state- 
ments of the vendor after he had part- 
ed with the property, though hold- 
ing a possession inconsistent with the 
change of ownership. 
Robinson et al. vs. Pitzer, 335 

3. There is no error in permitting 
the record of a deed to go in evidence, 
where the original is in possession of 


in harmony with the deed. Idem. 
| 6. Though it is irregular, after the 
| plauitiff has closed his evidence, and 
| after the defendant has begun the de- 
| livery of his, to offer a deed in evi- 
|dence, where the existence of such 
| deed has been proven, without having 
| reserved the privilege of doing so, yet 
| the propriety of doing so is a matter 
| depending upon the circumstances of 
| the case at the time, to be judged of by 
| the court; and there was nothing in the 
| record of this case to show that the ac- 
| tion of the court was not justified by 
|the circumstances transpiring during 

the trial. Idem. 
7. It was error to admit a copy of 
another case, on a trial, as rebutting 
| testimony to contradict a witness who 
| had not testified in respect to the fact 
| that such record did or did not exist, 
or that a verdict shown in such record 
'to have been found, had or had not 
| been rendered. Neither can a record 
| be admitted to prove any allegation or 
fact upon which the verdict of the jury, 
shown in the record, must be supposed 

to have been rendered. 

Wise vs. Postlewuit et al., 452 


8. It is competent to establish by ev- 
idence in pais whether the people of a 
county not specifically mentioned in 
the President's proclamation of Ang- 
ust 16th, 1861, declaring certain States 
and parts of States in insurrection, 
maintained a loyal adhesion to the 
constitution and Union. 

Winternitz & Son vs. Hyland, &c., 461 

9. It is error to admit as evidence a 
certified list of the voters ordered by 
the board of registration to be stricken 
from the registry ; only the record of 
the proceedings of the board, or a copy 
thereof, properly certified to be a copy, 
is admissible as evidence. 





Phares vs. The State, 567 


INDEX. 


10. Evidence in support of pleas 
upon which issue was joined is admis- 
sible, if the pleas are in fact good, but 
if the pleas are bad the evidence is 
immaterial. 

Trimble vs. Shaffer and Hamilton, 

See Bill of Exceptions No. 3 and 

See Depositions No. 2 and 
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EXECUTOR. 


See Estoppel and 561 


EXECUTION (of process.) 


See Appearance and 
See Order of Publication. 


386 


EXECUTION (of trust.) 


See Injunction No. 6 and 540 


EX CONTRACTU. 

See Assumpsit and 489 

EXECUTED CONTRACTS. 

See Illegal Contracts and 571 

EXECUTORY DEVISE. 

See Wills and 598 
FALSE IMPRISONMENT. 


1. The action of trespass for false 
imprisonment is in some respects pe- 


culiar, and differs from an action for | 
an ordinary assault and battery and | 


other trespasses in this, that the tres- 
pass does not consist in a distinct and 
single act, but in the continuous viola- 
tion of personal liberty, and every 
continuation of an illegal imprison- 
ment constitutes a new trespass for 
which an action may be maintained. 
Ruffner vs. Williams, 243 
2. Where a party is present during 
a part of the time of the illegal impris- 
onment of another, and gives aid and 


comfort, counsel, direction and encour- | 


agement to those engaged in it, he is 
personally liable for the trespass. 
Idem. 
FALSE PRETENSE. 
See Escrow and 478 
FEDERAL COURT. 


1. B., who was a resident of Penn- 
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| peared before the judge of the circuit 
|court in vacation, and gave bond to 
| satisfy the decree of the court, if any 
ishould be rendered against him, and 
| the fund attached was released to him. 
| Three months afterwards he presented 
| 2 petition and bond for the removal of 
| the cause from the State court to the 
| Federal court. HeE.p: 
| That his voluntary act in going into 
| the State court and submitting himself 
| to its jurisdiction by appearing to the 
| attachment, was a complete waiver of 
| the privilege which he would have had 
|if he had been compelled to appear 
against his will by the mandate of the 
court. Bell vs. Bell. 183. 
2. The right of removing a cause 
| from a State to a Federal court is a 
| privilege to be exercised at the option 
| of the party defendant, but to oust the 
| general jurisdiction of the State court 
| the party seeking to do so should avail 
| himself of the privilege at the earliest 
| opportunity. Idem. 
3. The bond tendered in such case 
must provide for the appearance of the 
| applicant in the cause in the Federal 
| court. Idem. 
4. Where the parties plaintiff and a 
part of the defendants in a suit in a 
| State court, are resident in the State, 
there can be no removal to the Fede- 
ral court. Idem. 


| 
} 
} 
| 
| 
| 
| 
| 
| 


FORFEITED ann DELINQUENT 
LANDS. bd 

Parties who would avail themselves 
of the provisions of the act of 1841, in 
relation to forfeited and delinquent 
lands, which vests title in actual oc- 
cupants of land who claim under title 
derived from grant, must show not 
only possession but title derived from 
or under grant of the commonwealth, 
and possession within the grant. There- 
fore, parties in an action of ejectment, 
who claim title from a patent issued 
on different entries and surveys of dif- 
| ferent dates, must show within which 
| of the entries and surveys the land lies, 
| claimed by them as actual occupants, 
'and of which title is vested in them 
| by the act of 1841. 
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Kenna’s heirs vs. Quarrier’s heirs, 


FORTHCOMING BOND. 


Parties who voluntarily enter into 


sylvania, was proceeded against by for- | a forthcoming bond are estopped from 
eign attachment in chancery. He ap-| all inquiry into the regularity and va- 





lidity of the levy of the writ of fieri 
Jacias upon which the bond was taken. 
Shaw et al vs. McCulloagh, 260 


FRANCHISES. 
See Incorporated Companies and 320 
FRAUD. 


183 


or 


a 


See Principal and Agent and 


9 


See Duress per minas and 
See Husband and Wife and 


GAMING. 


Property used for gaming purposes 
may be the subject of larceny. 
Bales vs. The State, 685 


GENERAL RELIEF. 


It is competent to grant, under the 
prayer of general relief in a bill, the 
appointment of a trustee to aid in the 
execution of a trust, the original trus- 
tee having gone beyond the jurisdic- 
tion of the court; and also to settle the 
accounts of the administrator of the 
grantor in the trust deed, and to adjust 
and protect the rights of the complain- 
ant and all other creditors, and it is 
error to dismiss th? bill on demurrer. 

Woods vs. Fisher’s adm’r, 


GENERAL WARRANTY. 


1.Where a vendor conveys with co- | 
venants of general warranty, and ad- | 


verse titles are set up which the vendor 
buys in, it is no objection that the con- 
veyances for such bought in titles are 


made to the vendor, in a suit by the| 


vendee claiming an abatement of pur- 
chase money for defective titles. 
Thompson et al. vs. Edwards et al., 660 
2. A reservation of timber privileges 
by a vendor, who covenants with gen- 
eral warranty, to his vendor, can be 
estimated in value and the amount aba- 
ted from the purchase money due from 
the vendee. . Idem. 


GOOD CHARACTER 


Evidence of good character of plain- 


tiff may be introduced by him, on the 
trial of an action for slander, where it 
has not been assailed by the defendant, 
or no evidence has been introduced to 
impeach it. Shroyer vs. Miller, 158 


363 | 


GROWING CROP. 


1. By the 8th section of chapter 110, 
Code 1860, if land, on which there isa 
growing crop, pass by will to devisees, 
the widow is entitled to one-third of 
the crop. 
246 


2. E. devised his lands, subject to 
the dower of his wife, and prior to his 
death a crop of wheat had been sown 
| thereon, which was harvested by the 
| executor before a. decree was had as- 


Engle vs. Engle, ez’r, 





9 ° ° 
426 | signing dower, HELD: 


Thats the widow was entitled at 
the death of the husband to be en- 
dowed of one-third of the land with 
the crop growing on it, so if the crop 
be severed before the assignment of 
dower she is entitled to be endowed 
of the land in like manner, and of one- 
| third of the crop thus severed, for by 
| the severance the estate had been di- 
| minished in value to the amount of 
| the crop. Idem. 
| 
| GUARDIAN AD LITEM. 
| It is error to render a decree against 
|infants without a guardian ad litem 

having been appointed. And it can- 
}not be presumed that such guardian 
| was appointed, in the absence of proof 
| that the records were lost or destroyed. 


McDonald et al. vs.MeDonald, 676 





HABEAS CORPUS. 


See the Cutlip case, 


HEARSAY EVIDENCE. 





On the trial of an issue to try the 
| validity of a will, the contestants, who 
| were defendants in the issue, were per- 
mitted to prove that the testator said, 
| after the will in controversy was made, 
that one of the devisees, who was a 
plaintiff, did not want him to give 
certain other parties, children of a de- 
ceased son of the testator, anything, 
which evidence was stated to be for 
the purpose of proving the declaration 
of the devisee. The court below held 
that the declarations of any of the 
plaintiffs in the issue were proper ev- 
idence to-be offered. HELp: 

That the evidence was improperly 
admitted for the purpose stated, being 
hearsay in its character. 


Thompson et al vs, Updegraff et al., 629 
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HIDES AND LEATHER. 


See as to question of admixture 
thereof. 86 


HUSBAND AND WIFE. 


1. Certificate of justice as to ac- 
knowledgment of deed by wife, See 
Deeds and 

2. Wife not bound by fraudulent 
acts of the husband. See Heavener et al. 
vs. Godfrey and wife, 

3. Land was conveyed to P., the 
wife of G., after marriage, by deed; in 
1855, it was returned delinquent and 
sold for the non payment of taxes for 


1850-51, and H. became the purcha- } 


ser. Before the expiration of two years 
from the purchase, P., the wife, ten- 
dered to H. the’ amount of the taxes 
with interest and damages, which H. 
refused to receive, but obtained a deed 
from the clerk of the county court for 
the land. H. subsequently sold the 
land to H., who sold the landtoS. 8. 
brought an action of ejectment against 
G. and wife, obtained judgment and a 
writ of possession, G. and wife ob- 
tained an injunction to the operation 
of the writ. Herp: 

I. That it was the duty of H. to have 
received the money for taxes, interest 
and damages when tendered, and re- 
Jeased to P., the wife, the benefit of 
his purchase, and having failed to do 
so she has the right to go into a court 
of equity to compel him, his heirs or 
assigns to do so, and the injunction, so 
far as it efiects the rights of the wife, 
was properly perpetuated below. 

Sperry vs. Gibson and wife, 522 

II. It is a general principle that 
where a party may defend himself at 
law equity will not interfere, and 
where he might have done so but has 
failed to do it, he shall not have relief 
by bill in equity, unless' he was pre- 
vented by fraud or accident or the act 


of the opposite party unmixed by fraud | 


or accident on his part. Idem. 
III. G., the husband, could not de- 
fend himself against the legal right of 


8. to recover possession, at law, hold- | 


ing the land not in his own right, but 


in the right of his wife. The fact that | 


the wife had offered to redeem the 
land could not be set up by the hus- 
band, at law, to defeat the deedsof S., 


equity. 





163 | 


426 | 
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S., to P., the wife, the foundation of 
the judgment against the husband was 
taken away, and the injunction was 
properly perpetuated as to him in the 
court below. Idem. 


ILLEGAL CONTRACTS. 


s 

See Confederate Money and 274 

1. C. being a colonel in the United 
States army agreed to pay R. 100 dol- 
lars per month, in addition to govern- 
ment pay, as a leader of a band of mu- 
sic. R. brought with him eleven men 
who were all mustered into the United 
States army on the 3d of September, 
1864, as privates. They were assigned 
to C.’s command, and were employed 
by him as a band and kept at his head- 
quarters. RR. and his men were mus- 
tered out of service about the Ist of 
June, 1865, and on C. refusing to pay 
R. the 100 dollars per month he 
brought suit for its recovery. HELD: 

I, That-at the time R. and the men 
were mustered into the service, there 
was no law by which soldiers could be 
detailed for regimental bands; a law to 
that effect had been repealed. 

Capehart vs. Rankin, 6571 

II. The effect of this contract was to 
place at headquarters a number of men 
not only unauthorized but forbidden. 
by law, fed, clothed and paid at gov- 
ernment expense, the leader of 
whom R. was to receive 100 dollars in 
addition to government pay, from C., 
and it being contrary to the provisions 
of the act of Congress, cannot be sus- 
tained. Idem. 

2. Courts will not aid parties to ille- 
gal contracts which are executory only, 
to recover thereon. And where the 
contract is executed a court will not 
aid a particeps criminis in setting it 
aside. Idem. 


as 


IMPROVEMENTS. 


Value of improvements made on 


| reversion not allowed after suit brought 


Snider 


200 


to set a sale of the same aside. 
et al, vs. Snider et al., 


INCORPORATED COMPANIES. 


1. Although the charter of an ineor- 
porated company may be forfeited, yet 


| the government which granted it may 
and the only remedy is in a court of | 


not choose to enforce the forfeiture and 


The equity of the case re- | may give it validity by recognizing ite 
quiring a conveyance of the land from | 


existence, and by the extension of fur- 
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ther franchises; and when the compa- | present in court and offers no objec 


ny accepts the provision of such ex- | tions. 


tension the former grant of incorpora- 
tion must give way to it, wherever the 
provisions are inconsistent. 
B.& O. R. Co. vs. Supervisors, 319 
2. Property cannot belong to an in- 
corporated company without being 
vested in it, and the respective share- 
holders in such an incorporated com- 
pany constitute the company, and, 
therefore, property belonging to a com- 
pany is vested in the shareholders in 
their corporate capacity and not as in- 


DEX. 


Brakeley vs. Tuitle, 86 
| See Bill of Discovery and 226 
| See Husband and Wife No.3 and 523 
| “6. A trust deed was executed in 
1858, the debt secured to be discharg- 
'ed by the Ist of September, 1862, or 
the property to be then sold. The 
trustee advertised for sale on the 4th 
of February, 1868, when an injunction 
| was obtained restraining the same, al- 
leging that the land was about to be 
sold for cash at a time when in conse- 
| quence of the general prevalent de- 


dividuals or natural persons, and iss! pression and extreme scarcity of mo- 


consequently taxable in the name of 
the company. Idem. 

3. The grant of privileges to a cor- 
poration is to be construed strictly 
against the corporation and in favor 
of the public; and the right of taxa- 
tion will not be held to be surrendered 
unless the intention to do so is mani- 
fested by words too plain to be mista- 
ken. Idem. 


INFANTS. 


See Guardian ad litem and 
INJUNCTION. 


1. An injunction may be dissolved 
on the filing of an answer denying the 
equity of the bill, and responsive there- 
to. See Equity Pleading and 1 

2. A vendee who enters under a title 
bond and holds the Jand under that 
title till the statute of limitations bars 
a recovery against him by an adverse 
title, cannot set up defect of title in his 
vendor, existing at the date of the sale 
to him, as ground of injunction to a 
judgment for the purchase money. 

Amick vs. Bowyer, 7 

3. A complainant in an injunction 
that is at rules, waives his right of no- 
tice, if any is necessary, by appearing 
in term and contesting a demurrer. 
See Equity Pleading and 

4. If there is no ground of equitable 
relief charged in r bill of injunction, 
it may be dissolved on motion without 
answer, or on demurrer. 

Idem and 11 


5. Where an injunction is docketed 
before the cause is formally set for 
hearing at rules, and a motion to dis- 
solve is made, it is not error in the 
circuit court to proceed to hear the 
cause on its merits, if the defendant is 





ney, and the season of the year, and 
inclemency of the weather at the time 
of the proposed sale, that it would re- 
sult in great pecuniary loss and sacri- 
fice. HELD: 

That a decree perpetuating the in- 
junction was erroneous, and the in- 
junction must be dissolved and the 

bill dismissed. 
| Caperton adm’r vs, Landicraft, 540 
See Equity Pleading No. 12 and 542 
See Equity Pleading No. 13 and 659 






INNOCENT PURCHASERS. 


Where deeds do not upon their face 
show any trust to be held upon land 
therein conveyed, which land has been 
sold to third parties, judgments against 
parties who are alleged to be secret 
beneficiaries in such deeds, cannot be 
enforced against the lands in the hands 
of the third parties, who are innocent 
purchasers without notice. 

Hill, adm’r, vs. Ruffner et al. 538 





INSANITY. 


1. It is error to exclude from the 
jury evidence of the prisoner’s insan- 
ity at the time of the commission of 
the offense, on the plea of not guilty. 

Gruber vs. The State, 699 

2. If there is reasonable ground to 


1 doubt the sanity of the accused at the 


time of the trial, and, after a jury is 
impannelled, it is the duty of the court 
to suspend the trial and to impannel 
another jury to inquire into the fact 
of such sanity. Idem. 
3. If such jury find the accused to 
be insane at the time of the trial, it 
shall then inquire as to his sanity at 
the time of committing the offense. 


4. If such jury find the accused to 








be insane at the time the offense was. 





we mm 
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committed, that fact is a good defense 
in bar of further prosecution. Idem. 
5. If such jury find the accused sane 
at the time of tlie trial, then the trial 
in chief shall proceed. Idem.° 


6. If it is not suggested that the ac- | 


cused is insane at the time of the trial, 
and the jury impannelled for the trial 
of the cause be discharged, the pris- 
oner is thereby wronged by being pre- 
vented from making his proper de- 


fense before the jury, and is entitled | 


upon his motion to be discharged from 
further prosecution of the indictment. 
Idem. 


INSIMUL COMPUTASSENT. 

See Assumpsit No. 2 and 580 
INSURRECTION. 

Decrees of a court in insurrection 


not recognized. 
Snider et al. vs. Snider et al., 


' See Evidence No. 8 and 
See Berkeley County, and 


INSTRUCTIONS. 


200 
561 
461 


I. It is competent for the court to 
instruct the jury, that, if from the ev- 
idence before them, they believe cer- 
tain facts are proved, that then certain 
legal consequences must follow, and 
that the law as applicable to the facts 
so established is for the plaintiff or 
defendant, and that they must find ac- 
cordingly. 

B. & O. R. R. Co. vs. Skeels, 566 

2. If an instruction, containing a 
supposed case which the evidence 


tends to prove, asked for by the de- | 
fendant below, propounds the law cor- | 


rectly, and the court refuses to give it, 
the verdict of the jury for the plain- 
tiff, although sustained by the evi- 
dence, ought to be reversed, because 
of the refusal.to give such instruc- 
tion. Idem. 
ue In an action for seizing and ta- 
in 
Suing the late rebellion, the seizure 
being made upon the alleged ground 


away eight barrels of whisky, | 
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| that he had lawful authority to do as 
| they had done. Another instruction, 
|given at the instance of the defen- 
| dants, was that the latter were allowed 
| to justify under the orders of any civil 
| or military officer of this State, or the 
| United States; or that the act was 
| done in aid of the purposes and pol- 
|icy of the authorities, in retarding, 
| checking and suppressing the late re- 
| bellion. Hep: 

| I. That the instructions were incon- 
| sistent and calculated to mislead the 
jury. 

II. The instructions given at the in- 
| stance of the defendants, propounded 
| the law correctly. 

Hess et al. vs. Johnson, 


} 


645° 
INTERLOCUTORY ORDER. 
No appeal lies from an interlocuto- 


ry order. 
See Appeals and 





9 
| INTERNAL REVENUE STAMPS. 


| 
| 1. The act of Congress of June 30, 
1864, requiring certain instruments, 
|documents and papers to be duly 
| stamped with a U.S. revenue stamp, 
are by said act only declared to be in- 
| valid, which instruments, documents 
| and papers were made, signed, issued, 
| accepted or paid with intent to evade 
| the provisions of the act. 
Weltners vs. Riggs, 
| 2. 


445 
The act of Congress of June 30, 
| 1864, requiring certain instruments, 
| documents and papers to be stamped 
| with a U.S. revenue stamp, and de- 
claring such instruments, documents 
and papers invalid because they are 
not so stamped, does not in terms nor 
by necessary import determine wheth- 
| er the same shall be admissible as ey- 
| idence in a State court, when not so 
| stamped, Idem. 
INTERROGATORIES, 


See Payment and 465 
| 


INTERROGATORIES (before a 


that the whisky was being conveyed | 
into and along the military lines of'| 

the United States forces, one instruc-| 1. S. and M. were arrested on a writ 
tion, given at the instance of the plain- | of capias ad satisfaciendum, and in or- 
tiff, was that the defendants could not | der to obtain their release executed 
justify the seizure under the orders of | their bond with T., who was a non- 
one C., who was claimed to be a Uni- | resident of the county, as their secu- 
ted States officer, unless they showed | rity; after judgment interrogatories 


VoL. III. 47 


commissioner. ) 
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were filed before a commissioner of | 
the court and summons issued to S. | 
and M., to answer them on or before a | 
certain day. At the time the sum- | 
mons issued they were not inhabitants | 
of the State, and failed to answer un- 
til after the time specified in the sum- 
mons. HELD: 

I, That their failure to answer the 
interrogatories within the time speei- 
fied in the summons is a breach of the 
undertaking of the parties to the bond. 

II. That the liability of each of the 
parties to the bond is fixed by the fail- 
ure of S. and M. to comply with its 
conditions. 

III. That the absence of the parties 
from the county at the time the sum- 
mons issued, will not avail them as an 
excuse for their failure to comply with 
the conditions of the bond. 


Trimble vs. Shaffer & Hamilton, 614 
JOINDER OF ISSUE. 
See Amended Declaration and 
JOINT STOCK COMPANY. 


376 


See construction of agreement in 
Bainbridge et al. vs. Gehring et al., 240 


JOINT TRESPASSERS. 


1. A party injured by co-trespassers 
may sue either one of the individu- 
als against whom the action may be 
brought; he is not bound to prosecute 
all; and although a plea in abatement 
is permitted in case of non-joinder of 
debtors, the privilege is not extended 
to tort feasors, as all are regarded as 
principals, and neither the omission to 
sue all, nor if all are sued the dismis- 
sal of one of them from the suit, can 
be pleaded by the others in bar. 

Bloss vs. Plymale et al., 393 

2. An absolute release of one joint 
trespasser discharges all the rest who 
participated in the act; but the release 
as a discharge for all, that has been 
given one only, must be a technical 
release, under seal, og ey stating 
the cause of action to be discharged 
without conditions or exceptions; and 
no release will be allowed by implica- 
tion. Idem 

3. A release, not under 


seal, of one 
joint trespasser, or a satisfaction and 


discharge of the liability against him, 
which shows on its face that it was not 





the intention to satisfy and discharge 


INDEX, 


the liability of the other joint tres- 
passers, will not be allowed to work a 
discharge of the action. Idem. 
4, A plaintiff.in an action of tres- 
pass may sue all, or any, or either of 
the alleged trespassers, and he is enti- 
tled to full satisfaction, but to only one 
satisfaction; and if the damages have 
been in part satisfied by payment or 
compromise with some of the defen- 
dants, the plaintiff may still proceed 
against those who remain on the record. 
Therefore, it is not error for a receipt 
to one of the defendants from the plain- 
tiff, for a sum already received on ac- 
count of the alleged trespass, to be 
given in evidence to the jury, that such 
sum may be deducted in the finding. 
Idem. 


JUDGMENT, (by operation of law.) 


In an action of debt where there has 
been a conditional judgment at rules 
and the case is on the docket for hear- 
ing, the judgment becomes final on the 
last day of the next term of court or 
on the fifteenth day thereof, whichever 
happens first, if there is no pleading to 
issue, And the filing of an affidavit, 
requiring the plaintiff to take the sui- 
tors’ test oath, where there is no such 
pleading, is not sufficient to prevent a 
judgment by operation of law. 


JUDGMENT, (by default.) 


The object of the service of process 
is to bring the party into court. A 
judgment by default with process bad- 
ly executed would not be legal. 

Bk of Valley vs. B’k of Berkeley, 386 


JUDGMENT CREDITORS. 


1. A case where judgment creditors 
should have been parties to a suit. 
Snider vs. Brown et al., 143 


2. The trust creditors in interest 
should be made parties to a bill by a 
judgment creditor to enforce his lien 
against the subject of the trust. 

Laidley vs. Hinchman, 423 


‘3. A judgment creditor has a right 
to come into a court of equity to en- 
force his judgment lien against lands 
conveyed in a deed of trust prior to 
the obtaining of the judgment, subject 
to the debts secured by the trust; and 
after the debts secured by the trust 
fall due and no sale is made thereun- 
der, the court will interfere for the 
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benefit of the judgment liens ‘younger | LEX FORI. 
than the trust, and will direct a sale | 
of the land, and not the equity of 're-| 1. A Maryland court in a suit to 
demption alone, to satisfy the debts of | enforce a vendor’s lien on land lying 
both classes of creditors. Idem. | partly in that State and partly in Vir- 
4, The debts of both trust and judg- | ginia, may order a sale of that lying 
ment creditors ought to be ascertained, | in the latter State. And on proper 
and the property sold, if the rents and | case made might investigate the ven- 
profits will not satisfy the liens in five | dor’s title to the land lying in Virginia, 
years, and a reference, if it does not | according to the laws prevailing in 
appear in the papers, ought to be had | that State. 
to determine this latter question. | Pied. O.& I. Co. vs. Duff Green etal. 54 
Idem. 2. In such case if the decree of the 
Maryland court did not provide for a 
JUDGMENT LIEN. | sale of the lands in Virginia, such de- 
: | cree does not conclude anything res- 
It is error to de the sale of the | pecting the title to the lands in Vir- 
real estate of an intestate to satisfy a | ginia; nor does it operate as an estop- 


| 
| 
} 
i 
} 
| 


judgment lien, without first having a 
settlement of the accounts of his ad- 
ministrator and the assets in his 
hands being applied to the judgment 
lien, 

Martin vs. Rellehan, 


JURISDICTION. 


Where a party submits to jurisdic- | 
tion of State court he cannot remove | 
cause to Federal court. See Federal | 
Court and 183 | 

See Plea in Abatement and 309 


JUROR. (competency of) 


480 





To disqualify a juror an opinion 
must be deliberate and decided. 
Thompson et al vs. Updegraff et al., 629 | 


LARCENY. 


1, Larceny may be committed of pro- 
perty used for gaming purposes. 
Bales vs. The State, 685 
2. An offense is sufficiently charged 
in the language of the statute, when in 
an indictment for grand larceny the 
articles stolen, which are not techni- 
cally bank notes, but are embraced 
under the terms, writings and papers 
of value found in the statute, are de- 
scribed by the name and designation 
by which they are usually understood 
and known in the country, and the 
value properly averred, so that the ac- 
cused has full notice of the charges 
against which he is required to defend 
himeelf. Fredrick vs. The State, 695 


LEGATEES. 


A case where legatees should have 





been parties. Snider vs. Brown, 


143 | Bake 


pel to inquiry, in a subsequent suit by 
a Virginia court, into the question of 
title to the Virginia lands. Idem, 


MATERIALITY. 
See Perjury and 
MILITARY CONTROL. 
See Berkeley County and 
MISTAKES, 
See Amended Answer and 
NEW TRIAL. 


An affidavit for a new trial upon the 
ground of newly discovered evidence, 
is not sufficient unless it states that the 
party seeking the benefit of it has used 
due diligence to discover and procure 
the evidence before the trial, and dis- 
closes the facts he can prove and by 
whom he can do so, 

Snider vs. Myers, 195 

See Pleading No. 3 and E80 


2. A case in which a new trial was 
properly refused, asked on the ground 
of newly discovered corroborative evi- 
dence. Bales vs. The State, 685 


NEXT OF KIN. 
See Declaration and 
NIL DEBIT. 
The plea of nil debit renders it ne- 
cessary that the note produced in evi- 
dence should correspond with that 


described in the declaration. Scott vs. 
r; 285 
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NON DAMNIFICATUS. 


1. Non damnificatus is a good plea to 
asuit on an attachment bond where 
the condition is that the plaintiff in 
the attachment “shall pay all costs and 
damages which may be awarded against 
him, or sustained by any person by 
reason of his suing out said attach- 
ment.” 
be filed. Hoadley vs. Rousch, 
was held to be substantially in form. 

Idem. 


NON RESIDENTS. 
The act of the general assembly, at 


Wheeling, passed February 10th, 1862, 
declaring certain persons non residents, 


A plea of de injuria may also | 
280 | 
2. A case in which a plea of de injuria | 


INDEX. 


OFFENSES. 
See Punishment of Offenses and 
| 
OFFICE HOLDERS. 


| 1. An office holder in this State can- 
| not be removed because his name has 
been stricken from the list of registered 
voters, when he was, at the time of his 
election and induction into office, a 
qualified and registered voter, for that 
| cause alone. 

McPherson et al. vs. The State, 564 

See Vested Rights and 567 

2. The reversaLof a judgment remo- 
| Ving an officer fr@fa an office, removes 
| the only impediment to his office, and 
| he is in law the only lawful holder of 
| the same, and no order of this court is 


705 


will permit a judgment on an order of | necessary to restore him thereto. 


publication merely, without any at- 
tachment levied on property belonging 
to the defendant. Higginbotham vs. 
Haselden & Rohrbough, 266 

See Order of Publication. 
See Plea-in Abatement No. 2 and 386 


NOT GUILTY. 
See Insanity and 
NOTICE. 


699 


1. Right of notice is waived, if com- 


plainant in a bill of injunction, that is | 
at rules, appears in term and contests | 


a demurrer. 
5 and 

2. Notice of revocation of authority 
of an attorney of record must be given, 
to invalidate a payment made to such 
attorney. 

3. See Unlauful Detainer and 


See Equity Pleading No. 
11 


tion is necessary if there is no equity 

in the bill. See Equity Pleading No. 

12 and 542 
OATHS, 


See Challenging Votes and 
OBJECTION. 


551 


Objection made for the first time in 
an appellate court comes too late, that 
an administrator de bonis non, with the 
will annexed, who had filed his bill in 
the court below, and upon which the 
cause was heard there, was not admin- 
istrator. 

List vs. Pumphrey et al., 672 


167 | 
503 | 
4. No notice to dissolve an injunc- | 


| Phares vs. The State, 567 


| ONUS PROBANDI. 


| 


On whom the burden of proof falls 

| where it is sought toquash a writ of fiers 
facias on the ground that it had been 
| previously paid to the attorney of rec- 
ord of the plaintiff in the writ, and a 

| revocation of the authority of such 
attorney issought to be shown, &c. 167 


ORDER OF PUBLICATION. 


1. Parties who are proceeded against 
by order of publication have one month 
after the order is completed to appear 
and plead; and it is error to confirm a 
conditional judgment at rules before 
the expiration of that time. 

Higginbotham vs. Haselden & 
Rohrbough, 266 

2. On a trial in the circuit court to 
reverse a judgment for want of due 
notice of the original action, by order 
of publication, it is not error to receive 
proof of the posting of the order of 
publication at the front door of court 
house. Idem, 

3. A mere recital in a decree that 
an order of publication was returned 
“duly executed by publication in a 
newspaper,” &c., would not be sufli- 
cient in itself to establish it, if nothing 
else appeared in the papers of the cause 
to show how it had been executed. 
Coal Riv. Nav. Co, et al. vs. Webb, 438 


4. An order of publication, which 
by its date appeared to be, and was in 
fact, issued on a day which was not a 
rule day, and was not issued in term, 
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is clearly without authority and is a| PAYMENT. 


nullity. 


term which begins before the period 
of one month has expired from the 
due execution of an order of publica- 
tion. Code of Virginia, 1860, chap. 
170, sec. 11. 

McDonald et al. vs. McDonald, 676 
PARTIES. 


1. Who should haye been parties to 
a suit where real estate is sold by de- 
cree. Snider vs. Brown et al., 148 
2. Creditors not having been made 
parties to a suit, it was erroneous to 
decree in their favor. Idem. 
3. A case where heirs should be 
made parties. 
Watson’s ad’r vs. Pack’s ad’r, 154 
4, After a cause has been revived in 
the name of an administrator de bo- 
nis non, he assigns a judgment, which 
is the subject matter of the suit, to an- 
other, and the suit proceeds in the 
name of the administrator de bonis 
mon, without making the assignee a 
party. Hep: 
That the cause might so proceed 
until final decree. 
List vs. Pumphrey, et al., 672 
PARTICEPS CRIMINIS., 
See Illegal Contracts No.2,and 571 
PARTNERSHIP. 


1, An agreement by which there is 
a@ mere payment, or promise to pay, 
out of the profits of an enterprise, a 
sum of money as a specific proportion 
of the profits, does not necessarily con- 
stitute the payee a partner, and gives 
him no interest in the profits and no 
right to them, but only a personal 
claim for such share thereof after they 
are ascertained, and may be divided. 
The true test, to be determined by 
looking at the agreement and all its 
parts and provisions, as well as its gen- 
eral character is, did the supposed part- 
ner acquire by his bargain, any prop- 
erty in, or control over, or specific lien 
to, the profits while they remained un- 
divided, in preference to other credi- 
tors. If he did, he is liable to third 
persons; and if otherwise, not. 
Chap., Lewis & Co. vs. Conant, et al., 507 

2. A case where an agreement is 


held not to constitute a partnership. 
Idem. 


Idem. | 


5. It is error to render a decree at a | 


* 1. Effect of payment of judgment 
or decree to attorney of record, 


See Attorneys at Law and 
9 


167 
Payment under duress, see Du- 
res per minas, and 215 
3. A plea of payment, in an action 
on a bill of exchange, confesses the 
cause of action as set forth in the dec- 
laration. 
Rand & Minsker vs. Hale, 495 
4, It is error, where a plea of pay- 
ment is entered to an action on a bill 
of exchange, to require the plaintiff to 
answer interrogatories which tend to 
show that the bill was not made for a 
debt due from the defendant in his in- 
dividual capacity, but as president of 
an incorporated company. Also to 
permit evidence to be heard which 
had a like tendency. The interroga- 
tories and evidence being immaterial 
to the issue. Idem. 
See Collaterals and 622 


PECULIAR PROPERTY. 
See Taxes and 542 
PERJURY. 

1. Where it is charged in an indict- 
ment for perjury that the oath was ad- 


ministered in the circuit court of a 
certain county holden by a certain 


judge, and that the court had compe- 


tent authority to administer the oath, 
it is sufficiently charged that the court 
had competent authority to administer 
i. Stofer vs. T he State, 689 
2. If the proceeding be ex parte, it 
is sufficiently charged as material if it 
be averred that “it then and there be- 
‘ame material to him,” the defendant, 
to take the oath. Idem, 
3. Although it is sufficient in cer- 
tain cases to charge the offense in the 
language of the act creating it, yet as 
the terms of the statute enacting the 
“attorneys’ test oath” are generic, and 
embrace every species of each partic- 
ular class of offenses described in the 
oath, it is indispensable that the facts 
and circumstances constituting the of- 
fense, such as time, (when it is of the 
essence of the offense) place, manner 
and occasion of committing it, should 
be set forth in an indictment for per- 


jury under the statute, with such cer- 


tainty and particularity as to give the 


| accused reasonable notice of what he 
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is required to meet and defend himself 
against, and also to enable him in case | 
he should be subsequently proceeded | 
against for the same offense, to plead | 
the former conviction or acquittal in 





bar of the proceeding. Idem. 
PERPETUITY. 
See Wills and 598 | 


| 
PERSONAL PROPERTY. | 


See Admizture and 86 | 
See TJrover and 173 | 


PERSONAL REPRESENTA- | 
TIVES. 


What authority a personal represen- | 
tative appointed in another State, has 
to bring suit in this State by reason of 
an act of the general assembly of Vir- | 
ginia, and the spirit and scope of the | 
act. Watson’s ad’r vs. Pack’sad’r, 154 | 


PLEAS. 


See Replication and 622 


PLEADING. 


1. Parties to a suit are respectively 
entitled to a month to declare, plead, 
reply, rejoin, &c. Code 1860, chapter 
171, section 14. And it is immaterial 
whether the case be at rules or in 
term. Ib., sec. 5. 

M. & M. Bank vs. Matthews, 26 


2. When pleadings are verified by 
the oath of the party, the court will 
not easily suffer an amendment. 

See Amended Answer and 138 | 

3. It is too late after verdict, no mo- 
tion having been made nor leave asked 
to amend the pleading to meet the 
proof, nor the court asked to instruct | 
the jury to find the facts as provided | 
by the 7th section of chapter 177, page 
732, Code 1860, to make the action of | 
the ’ cout, in excluding proof irrele- 
vant to the issue under the pleadings 
a ground for setting aside the verdict 
and granting a new trial. | 

Mann ex’r vs. Perryadm’r 580 


PLEA IN ABATEMENT. 


1. The question of the jurisdiction | 
of the circuit court can only be raised 
by plea in abatement. 
chap. 171, sec. 19. 

Bank of the Val. vs. Gettinger, 


Code 1860, 
309 | 
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2. The question of non-residence of 
a defendant can only be raised by plea 
in abatement. 
Bank of Val. vs... Bank of Berkeley 386 
3. A defendant can only take ad- 
vantage of a defective return on a 
summons by plea in abatement. 
Hinton adm’r vs: Ballard 582 


4. A plea in abatement not being an 
issuable plea, cannot be filed to set 
aside an office judgment, and must be 
filed at rules, before office judgment is 
entered, except where the cause ma- 
king the filing of a plea in abatement 
necessary occurs after the office judg- 
iment is entered at rules; in which 
case it may be filed at the first oppor- 
| tunity afterwards. 

Hinton adm’r vs. Ballard, 582 


5. Where a plea in abatement has 
been rejected, and the defendant then 
asks leave to demur to the declaration, 
| and is refused, and on a subsequent day 
of the same term the order refusing 
leave to demur is set aside, and leave 
to demur is given, but the defendant 
declines to do so, the error in refus- 
ing the leave to demur is cured. 

Idem. 


POSSESSION. 


Possession must be shown under 
grant in certain cases. 
See Forf’d and Del. Lands, and 210 


PRESUMPTIONS. 


Presumption in favor of court be- 
low deciding correctly unless contrary 
appears, 

See Bill of Exceptions. 

See Acknoul. of Deeds, and 


PRIMA FACIE. 


452 


Prima Facie right to recover estab- 
lished. 
See Unlawful Detainer, and 503 
PRINCIPAL AND AGENT. 


1. B. was an agent for the sale of a 
tract of land, and concealed from his 
principal the knowledge which he had 
| acquired as such agent respecting’ the 
| price at which the land could be sold, 
and taking undue advantage of his po- 
|sition as agent, purchased the land 
from the principal, who was then ig- 
norant of material matters affecting 
the value thereof at that time, and 


INDEX. 


sold it for a much larger sum. HELp: 
That it was the duty of B. to have | 


disclosed to the principal his knowl-| See G 
edge thus acquired before he made | 


such purchase, and that he must ac- 
count to the principal for the sum he 
received for the land, over and above 
the amount paid by him to the prin- 


cipal. Bell vs. Bell, 


individual note of the parties signing 
it, and they are personally liable there- 
for : 


“$342.25. DECEMBER 19, 1866. 
Sixty days after date, we promise to 
pay to the order of J. W. Baker, three 
hundred and forty-two 25-100 dollars, 
at Second National Bank of Parkers- 
burg; value received. 
WIL.IAM Scott, 
Pres’t Blannerhasset Oil Co. 
W. H. Hornor, 
Treasurer.” 
Scott vs. Baker, 


3. A bill of exchange drawn at six- | 


ty days after date, payable to the or- 
der of the drawers, signed “Chas. F. 
Hale, Pres’t,” held to be, as between 
him and the holders, an individual 
contract and undertaking, 


shift the responsibility from him to 
the company of which he is president, 
s0 far as the holder is concerned. 

Rand & Minsker vs. Hale, 


PROMISSORY NOTES. 


A promissory note cannot be plead- | 


ed in bar to an action upon a simple 
contract. Lazer vs. Nevin, 


PROOF. 


In the absence of proof no value 
can be presumed of so-called confed- 
erate money. 

See Mann vs. McVey, 232 


As to proof of posting order of pub- 
lication, see 266 
PUNISHMENT OF OFFENSES. 
Offenses committed prior to April 


Ist, 1869, shall be tried and punished 
according to the law existing prior to 


that date, unless the accused elect to be 


tried otherwise, under the provisions 
of the new code. 


Gregg vs. The State, 705 


| 


183 | 
2. The following is held to be the! 


285 | 


for which | 
he was personally liable, and does not | 


495 


622 | 


| Evidence No 7 and 


739 
PURCHASE MONEY. 
660 
QUANTITY ( of Land in a Deed.) 


General Warranty No. 2, and 


See Calls of a Deed, and 148 


REBELLION. 
574 


See Ziespass and 
The act of February 27th, 1866, in 
relation to suits being prosecuted for 
acts done in obedience to orders, or by 
authority of any civil or military off- 
cer of this State or the United States, 
in aid of the purposes and policy of 
said authorities, in retarding, checking 
or suppressing ‘the late rebellion, is 
not unconstitutional. 
Hess et al. vs. Johnson, 645 
RECORD. 


A record cannot be introduced as 
evidence for certain purposes. See 
452 

REGISTERED VOTERS. 

See Office Holders and 

See Vested Right and 

RELEASE. 
See Joint Trespussers and 
REMOVAL. 

Removal of a cause from State to 

Federal court. 


See Federal Court and 
See Office Holder and 


183 

564 
RENTS AND PROFITS. 

1. Where there 


are no averments 


| in the bill or answer, and no proofs to 


show that the rents and profits of real 
estate would not be sufficient to pay off 
the judgment sought to be enforced, in 
five years, it is error to proceed to sell 
the real estate without first ascertain- 
ing whether the rents and profits would 
pay off and satisfy the judgment in 
that time. Coal River Navigation 
Company et al. vs. Webb, 438 
2 A reference for the purpose of as- 
certaining whether rents and profits 


| will pay off in five years ought to be 


| 


made before decree for sale, &c. 


Laidley vs. Hinchman, 423 








REPLICATION. 


INDEX. 









SALE AND DELIVERY. 


It is not error to permit a plaintiff} W. bought of R. apple and peach 


to withdraw his replication to pleas | 
where it appears that no surprise is oc- | 
casioned thereby, or it is not to the! 


prejudice of the defendant, the case | 
not being tried at the term when the 
withdrawal is permitted. 

Lazier vs. Nevin, 


See General Warranty No.2 and 660 | 


REVENUE STAMPS. 


See Internal Revenue Stamps and 445 | 


| 


| them profitable to W. 


REVERSION. 


} 
! 


1. A will provides for the sale of all 
the real estate of the testator, by the 
executor, and gives to the widow the 
interest of one third of the proceeds | 
for life. Widow renounces the provi- 
sion and claims dower, which is as- | 
signed her. The executor proceeds 
to sell the reversionary interest in the 
land of which the widow is endowed. 
It is held that the sale of the rever- 
sionary interest is not within the time, | 
scope and spirit of the power of sale | 
conferred by the will. | 

Snider et al. vs. Snider et al., 200 


2. In such case the purchaser of the 
reversionary interest is not entitled to 
an allowance for improvements put | 
upon the land after the service of the 
subpoena and bill filed to set aside the | 
sale and cancel the deed from the ex- | 
ecutor to him. And the purchaser is | 
liable for rents and profits, when the | 
land is in his possession, after the | 
death of the widow. Jdem. 


| 


| 


REVOCATION. 


| 
Second will may be set ap as a re-| 
vocation of first, under certain circum- 


stances. See Wills and 174 | 

| 

REVIVAL (of suits.) | 

See Ejectment and 210 | 
See Parties and 


672 | 
RULES. | 
See Plea in Abatement No.4 and 582 | 


trees and grape roots to be delivered 
at a specified place “this fall.” R. de- 
livers them at the place on the 22d day 
of November, and during severe freez- 


| ing weather, tied in bundles and un- 
| wrapped, and without previous notice 
622 | 


RESERVATION. 


of the time of delivery to W. HELp: 
That R. had no right to deliver and 
require W. to receive the trees and 
roots at that unseasonable period, and 
that even if the time had been season- 
ble, R. should have given W. reasona- 


| ble notice of the time of delivery, and 


more especially as the articles were 
perishable, and much preparation for 
transplanting had to be made to make 


Weltners vs. Riggs, 445 
SATISFACTION. 

See Joint Trespassers and 393 

See Collaterals and 622 


SEALED INSTRUMENTS. 


A sealed instrument is conclusive 
against all who sign it of everything 
in it. Hoke, ex’or, vs. Hoke, 561 


SECONDARY EVIDENCE. 


If secondary evidence is introduced, 
without objection, in the court below, 
an objection to it, in the appellate 
court, will not be considered. 

B. & O. R. R. Co. vs. Skeels, 


SEPARATION OF WITNESSES. 


556 


705 


SETTLEMENT OF ACCOUNTS, 
(of administrators. ) 


See Witnesses and 


Error to decree sale of real estate of 
intestate before settlement of accounts 
of administrator. See Judgment lien 
an 


SCIENTER. 
See Innocent Purchasers and 538 


SLANDER. 


1. To constitute a good count for 
slander at common law upon a charge 
of having committed an offense, it is 
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held that the charge of the defendant, | pires, and the possession of property 
if true, must amount to such an offense | changes hands by virtue of an execu- 
or crime as would subject the plaintiff | tion, no writ of restitution will be awar- 


to the punishment annexed to it. 


Shroyer vs. Miller, 158 


|ded until the cause is decided. See 
| Writs of Supersedeas and 74 


. . . ° . | 
2. Itis not indispensable in an action | 


for slander, at common law, upon a 
charge of perjury, to set out and charge 


all the facts constituting such offense | 


with the same technical strictness as 


would be required in an indictment | 


for the same offense. Idem. 
3. It is not error on the trial of an 
action of slander to permit the plain- 
tiff to introduce evidence to prove his 
good character where the same has not 
been assailed by the defendant, or ev- 
idence introduced by him to impeach 
it. Idem. 


4. The fact that the presumption of | 
law is in favor of the plaintiff’s good | 


character, and, therefore, no good could 


flow from permitting him thus to prove | 


it, does not avail the defendant in the 
appellate court as he cannot be heard 
to allege error here unless it appears 
that he is agrieved by it. Idem. 


SPECIAL CONTRACT. 


See Declaration No. 2 and 556 


SPECIFIC ENFORCEMENT. 


A contract for the sale of real estate 
that is sought to be enforced, must be 
established by competent proof, to be 
clear, definite and unequivocal in all 
its terms. 

Patrick & Lovell vs. Horton, 


SPECIAL TERM. 


23 


At a special term of court, any civil 
cause may be tried which could law- 
fully have been, but was not tried at 
the last preceding (regular) term 
which was or should have been held. 
Code of Va., 1860, ch. 158, 2 33. 

MecDonaid'et al. vs. McDonald, 676 
STATUTE OF LIMITATIONS. 


See Assumpsit and 480 
STAY OF PROCEEDINGS. 


The writ of supersedeas stays the 
proceedings in the state they were 


when it was allowed, and if no super- | 
sedeas be obtained until after the time | 


SUGGESTION. 


C. was summoned to answer a sug- 
gestion on the first day of a term. On 
the fifth day of the term the plaintiffs 
| moved the court for a rule to compel 
|C. to appear and answer; which the 
court refused upon the ground that the 
suggestion had not been docketed or 
the service of the summons proved, 
nor had it been in any way brought to 
the attention of the court, on the day 
to which it was returnable, and the 
case was discontinued. HeEtp: 

I. That it was the duty of the clerk 
to put the case on the docket, and his 
failure to do so should not prejudice 
either party. 

II. That a party summoned to an- 
swer a suggestion is advised of what 
he is to answer, and when and where; 
| and upon his failure to do so, the sug- 

gestor is entitled to his rule to compel 
|an answer. Code 1860, ch. 188, 2 13. 


O’ Brien et al. vs, Camden, 20 


' 


SUITS. 


| See Rebellion and 


} 


| SUITORS’ OATH. 
| 1. A motion by the defendant in er- 
| ror for a rule nisi, requiring the plain- 
| tiff in error to take the suitors’ test 
| oath, is not unreasonably delayed when 
made at a term before the case, accor- 
ding to the rules of the court, could 
be called fora hearing. Higginbotham 
vs. Haselden & Rohrbough, 17 
2. The act of February 28th, 1865, 
in relation to oaths by suitors, applies 
|to writs of error and appeal as well as 
| writs of supersedeas. Idem. 
3. Parties obtaining writs of error, 
| supersedeas and appeal, to judgments 
and decrees obtained since April Ist, 
1865, are not required to take the suit- 
| ors’ test oath. Act of March Ist, 1866. 
Idem, 

4. Where there is an affidavit filed, 
requiring the plaintiff to take the suit- 
ors’ test oath, he should have actual 
notice of the same by the service of a 


of the suspension of the judgment ex-| rule or copy of the order noting the 
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filing of the affidavit and requiring | 
him to take such oath. | 

Alderson vs. Gwin, 229 | 
SUMMONS. 


The summons in a cause is proper | 


evidence to be read to the jury. | equity to relieve a peculiar property, 
| (as a watering place for the resort of 


Bloss ve. Plymale et al., 393 


Endorsement on summons, see A¢- | 
tachment and 415 
See Unlawful Detainer and 


| after the suppression of the same, from 
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TAXATION. 
See Incorporated Companies and 319 
TAXES. 





It is not the province of a court of 


visitors) where it is greatly depreciated 


|in value by causes resulting from the 
3 | rebellion and the state of the country 


SUMMONS, (to answer interrogatories.) | taxes charged thereon according to the 
~| value of the property prior to the re- 


See Interrogatories before a commis- | bellion. Such a consideration might 


| be very appropriately addressed to the 
| legislative department of the govern- 
ment. White Sulphur Springs Co. vs. 
Robinson, 542 


stoner and 614 
SUPPLEMENTAL BILLS. 


Where a suit is brought to enforce a 


judgment lien, and is revived in the | TENDER. ( plea of ) 


name of an administrator de bonis non, 


who subsequently assigns the judg-! 1. Where a declaration demands a 


ment to another, and the suit proceeds 
in the name of the administrator de 
bonis non, and it is charged in the an- 
swer of a defendant that a party other 
than the assignee of such administra- 
tor, had become the owner of the judg- 
ment, and that it had been paid off 
and satisfied to him, it becomes neces- 


sary for the assignee to file a supple- | 
mental bill, and it is error in the court | 


to refuse to permit him to do so. 
List vs. Pumphrey et al., 672 


SURPRISE. 


See Replication and 622 
A party left the court room during 


| particular sum without stating when it 
| fell due or from what time it bore in- 
| terest, a special plea, alleging that ever 
| since the bond became due and paya- 
ble the defendant had been and still 
was ready to pay the said sum and 
tendered the same in court, &c., is ad- 
judged to beasufficient plea of tender. 
Shepherd vs. Wysong, 46 
2. When a bond falls due at a stated 
| time, a special plea of tender at that 
time, in discharge of subsequently ac- 
| crued interest, may be filed. Idem. 
| 3. In an action of debt when a plea 
| of tender is filed, it is the right of the 
| plaintiff to have the money paid into 
_ court before he takes issue on the plea, 


a trial and proceeded with dispatch | but if he fails to accept the money so 
about three squares in the city of W., | paid, or tendered to be paid into court 
to procure the attendance of a female | 5, part satisfaction of the debt, and 


witness, who was stopping at a hotel | 
and was indisposed; when he returned | 
the evidence was closed, and he asked, | 
after verdict, a new trial upon the 
ground of surprise. It is held that | 
inasmuch as it does not appear that | 
the counsel for the party asked the | 
court to wait for his return, or stated | 
to the court that they desired to offer | 
other evidence, nor, but that the evi- | 
dence was closed by consent of his | 
counsel, that the matter thus set up 
shows no ground for a new trial. 


Thompson et al. vs. Updegraff et al., 629 
SURVEYOR’S REPORT. 





See Verdict, in ejectment and 37 





takes issue on the plea, he waives his 


right. Idem. 
TESTATOR. 
See Declaration of and 629 
TIME. 


When necessary to be charged in an 
indictment for perjury. 
See Perjury and 689 


TITLE. 
A vendee cannot set up a defective 


title in his vendor, under which the 
former has entered and held possession 


INDEX. 


748 


until a recovery is barred by the stat- | was entered, it is proper to admit tes- 


ute of limitations, 

of purchase money. 
See Defective Title and 
See Unlawful Detainer and 


TRESPASS. 


See False Imprisonment and 
See Joint Trespassers and 393 
1. A party cannot justify a trespass 
committed, by the fact of his having 


been engaged with the armed forces of 


the rebellion, and acting under the au- 


| 


243 | 


to defeat payment | timony to show the breaking and en- 


| tering of any close in that place, and 


54 | as tending to show the manner of the 
503 | breaking and entry upon the close, and 


| the i injury sustained thereby. 
Snider.vs. Myers, 195 
4, A party having title and right of 
possession may maintain trespass for 


| Injury done to real estate without being 


thority of the so-called Confederate | 


States government. 
Echols vs. Stauntons, 574 
2. It is not necessary to render a 
party commanding in the armies of the 
so-called Confederate States liable for 
a trespass, that it should be done di- 
rectly through or by his orders; it is 
sufficient if he advised or aided or 
abetted those who committed the tres- 
pass. Idem. 
3. The fact that a party was in com- 
mand of armed forces of the so-called 
Confederate States does not render him 
liable for a trespass committed by his 
command, unless the jury believes, 
from the evidence, that that fact and 
the evidence connects him with the 
trespass or with those who did com- 
mit it. Idem. 


4, Where it appears that a party was | 


in command of armed forces of the so- 
called Confederate States, and had his 
headquarters at a certain place, and 
a was taken by persons under 
uis command in pursuance of orders 
from headquarters, it is sufficient to 
connect him with the trespass and 
make him liable therefor. Idem. 


TRESPASS (quare clausam fregit.) 


1. The action of trespass quare clau- 
sam fregit cannot be revived in the 


name of the personal representative of 


a deceased plaintiff. 
Tompkins vs. Vintroux, 148 
2. Where the action survived to a 
joint plaintiff and the case was revived 
in the name of a sole devisee of the 
deceased party by consent, no objection 
can be made thereafter by either of the 
parties consenting. Idem. 
3. Where the averment in a declar- 
ation was that the defendant broke and 
entered the close of the plaintiffs, situ- 
ated in the town of R., in the county 


in actual possession at the time of the 
alleged trespass. Idem. 


TROVER. 


1. In an action of trover when nei- 
ther the plaintiff nor defendant have 
title to the property, it is competent 
for the defendant to show title in a 
third party under whom he does not 
claim, to defeat the plaintiff’s action. 

Smoot vs. Cook, 172 

2. Possession of personal property is 
prima facie evidence of title, and, there- 
fore, if the defendant, in an action of 
trover, had possession of personal pro- 
perty after the plaintiff had possession 
thereof, such possession is sufficient ev- 
idence of title to sustain his defense 
until the plaintiff should prove title. 

Idem. 


TRUSTEES. 


See Equity Pleadings No.7 and 11 
See Church Property and 74 
See General Relief and 536 
TRUST CREDITORS. 
See Judgment Creditors and 323 
UNLAWFUL DETAINER. 


1. In an action of unlawful detainer 


| where the title to the property is ad- 
| mitted, on the trial, to be in the plain- 


tiff, and a notice to quit the premises 
is offered in evidence, a prima facie 
right to recover, is shown, and it is 
not error to permit such notice to be 


| read in evidence to the jury. 


Zink & Son vs. Wilson, 503 
9 


2. On the trial of an action of un- 
lawful detainer in the circuit court of 
Ohio county, it was not error for the 
court to refuse to permit a summons in 
an action of unlawful detainer in the 
municipal court of the city of Wheel- 
ing, claiming the same premises, to be 


of H., to which the plea of not guilty | read to the jury. Idem. 





INDEX. 

USURY. II. That as the only question in dis- 
pute was a common line claimed by 
the plaintiff and defendent, and the 

and loan of money is only part of a | jury having found for the former, it 
contract, and it is a question of fact|is immaterial whether the quantity 
whether usury was intended or not; | be five or nine acres, as the bounds 
and where the contract is not usurious | and line claimed in the declaration 
on its face, the question of usury can- | correspond with the bounds and line 
not be raised on demurrer to the bill | found by the jury. No injury conld 
setting out such contract. | result-to the defendent by the variance 
Brakeley vs. Tuttle, 86) in the quantity included in the line in 

A contract held to be usurious, 86 | dispute. Idem. 


The agreement for the advance | 


VARIANCE. VESTED RIGHT. 


~ 


The plea of nil debit renders it ne-| A party possessing all the qualifica- 
cessary that the note produced in evi- | tions required by the constitution and 
dence should correspond with that de-| laws to vote and hold office, at the 
scribed in the declaration. Therefore, | time he is elected and qualified as 








there is a fatal variance, and a note | 
should be excluded as evidence, where | 
it is described as a note for “three hun- | 
dred and forty-two dollars,” payable | 
“two months after the date thereot,” | 
and the note offered in evidence is for | 
“three hundred and forty-two dollars | 
and twenty-five cents,” payable “sixty 
days after date.” 

Scott vs. Baker, 


See Declaration No. 2, and 
VERDICT. 
See Bill of Exceptions No. 3, and 


285 | 


556 | 


| 
| 
| 


386 


VERDICT (in Ejectment.) | 
1, A verdict in ejectment, where | 
land is claimed in fee simple, finding | 
for the plaintiff “so much of the land | 
in the declaration in controversy as is | 
included in the lines 8.P., P. A., A. 
G. and G. S., as delineated on the plat | 
of survey” made in the cause, is suffi- | 
cient to warrant a judgment thereon, | 
without finding the character of the | 
estate under which the plaintiff claims. | 
The plaintiff alone has a right to com- | 
plain and to have the verdict find the | 
character of the estate, when it is in 
his favor. 
Elliott, et al. vs, Sutor, 38 | 
2. A declaration in ejectment claims | 
five acres of land, and the plat of the | 
surveyor made in the cause, shows that | 


the boundaries and lines as described | 


in the verdict, finding for the plain- | 
tiff, contains nine acres. Hep: 


art of the verdict, only the lines des- 
ignated, as shown in the plat. 


| from the office. 


| 
} 


I. The report of the surveyor is no | 


sheriff of the county, has a vested 
right in the office of which he cannot 
be deprived, but for cause. And the 
fact of his name being stricken, after 
his election and qualification, from the 
list of registered and qualified voters, 
is not sufficient cause to remove him 


_ Phares vs. The State, 


567 
VOID CONTRACTS. 
See Contracts, and 
WAIVER. 


A motion to quash is deemed to 
have been waived when no exception 
is taken to the omission to act upon 
such motion. 

Trimble vs, Shaffer & Hamilton, 614 
WANT OF CONSIDERATION. 


See Consideration, and 138 


WIDOW. 
See Dower, Growing Crop, and 246 
WILLS. 


1, A clause in a codicil toa will, de- 
vising estate “to the propagation of 
the Gospel in foreign lands,” is void 
for the uncertainty in the devisee. 

Carpenter et al. vs. Miller, Ex., 174 

2. A second will inconsistent with 
the first will, perfect in its form and 
execution, but incapable of operating 
as a will on account of some circum- 
stances dehors the instrument, may 





INDEX. 


nevertheless be set up as a revocation | 
of the first. Idem. 

3. The rule of construction where a 
second will or codicil is set up to re-| 
voke a first will is, that wherever the | 
words are imperative though inopera- | 
tive by reason of some incapacity in | 
the devisee, they operate a revocation | 
of a former will; and wherever the 
words are precatory or expressing 
hope, desire or request, if the object | 
of hope, desire or request be certain 
and definite, the words are considered 
imperative, and are held by the courts | 
to create a trust for the purpose indi- | 
cated, and operate a revocation of a | 
former will. But whenever the prior | 
dispositions of the property are com- | 
plete, and the words are precatory or 
expressing hope, desire or request and | 
the object of the hope, desire or request 
be uncertain and indefinite, the words | 
will not be held to create a trust or be | 
construed to revoke a former will. 

Idem. 

4, Trusts created by a will would 
not be allowed to fail for want of trus- 
tees. Whelan et al. vs. Riley et al., 597 | 

5. It is competent for trustees to be 
elected by the testator, with power to 
appoint their successors. Idem. 

6. The expression “family” in a will, 
held prima facie to mean children. 

Idem. | 

7. A devise held not void for un- 
certainty in the devisees. Idem. 

8. Devises in a will held not to 
create a perpetuity. Idem. 

9. That an executory devise of real 
or personal estate is good if limited to 
vest within the compass of a life or 
lives in being and twenty-one years 
thereafter, adding, for an infant en ven- 
tre sa mere, sufficient time to cover the 


ordinary period of gestation. But the | 


limitation to be valid, must be so made 
that the estate devised or bequeathed 
not only may, but must necessarily, 
vest within the prescribed period. 
Idem. 


WITNESS. 


1. A party to a suit may be admit- 
ted as a witness when there has been 
a verdict, but no judgment, before the 
passage of the act of February 7, 1868, 
permitting parties to testify in their 
own behalf, in atrial had subsequently 
thereto. Robinson et al. vs. Pitzer, 336 

’ 2, Although there was a trial of a 
cause before the passage of the act of 


February 7th, 1868, and a verdict ren- | 


745 


dered, yet if the verdict were set aside 
and a new trial granted, it was error 
not to permit a party to the suit to be 
sworn as a witness, under the provi- 
sions of the act, on a trial had after 
the passage thereof. 

Zink & Son vs. Wilson, 503 

. 


WITNESSES. 


1, It is the duty of the courts to sep- 
arate witnesses, either in civil or crim- 
inal cases, if asked by either party; 
but the rule does not apply to attor- 
neys or officers of the court. 

Gregg vs. The State, 705 

2. In a trial upon an indictment for 
arson, the witnesses for the State, at 
the instance of the prisoner, were 


| sworn and sent out of the court room, 


and at the same time the prisoner sta- 
ted that he had no witnesses summon- 
ed. After the witnesses for the State 


| were examined, a party was called as 
|a witness for the prisoner who stated 


that he had been in the court room 


| during a part of the trial and heard 
| part of the evidence, and it being ob- 


jected that he was an incompetent wit- 
ness, the court sustained the objection. 
HELD: 

I. That the witness was improperly 
excluded. 

1I. That where a witness has been 
| sworn and sent out, and by accident or 
| design comes into the court room dur- 
| ing the progress of the trial, he is not, 
| for that reason, to be excluded; but it 

is matter going to his credit with the 
jury, of which they should be the sole 
| judges, under the circumstances. 
Idem. 
WRITS OF ERROR. 

The suitors’ test oath applies to writs 
of error and appeal, as well as writs 
of supersedeas. 

See Suiiors’ Oath, and 17 
WRITS OF SUPERSEDEAS, 
The writ of supersedeas stays the 

proceedings in the state they were 
when it was allowed, and, therefore, 
when the execution of a judgment is 
suspended for a given time, and no 
| supersedeas is allowed until after the 
expiration thereof, and an execution is 
sued out and possession of property 
delivered to the plaintiff, no writ of 
| restitution will be awarded until the 
| cause is decided. 
Kreglo et al. vs. Fulk eal., 74 





